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PROCEEDINGS ON 21 MAY 2021 [10:46] 

COURT:   Counsel,  i f  I  can ask you a quest ion ? 

MR VILJOEN:   Yes? 

COURT:   You int imated earl ier on that  you intend to lead at 

the bar? 

MR VILJOEN:   M'Lady, in short  is that  we’ve brought an 

urgent appl icat ion.  The State  then requested a postponement 

which was granted to them and .. . [ in tervenes]   

COURT:   The State? 

MR VILJOEN:   Yes, we’ re for the appl icant  –  Mr Maarman.  10 

The State is the respondent.  

COURT:   State referr ing to?  

MR VILJOEN:   There’s four respondents.  The State 

President,  the Counci l  for the Covid ,  the Minister of Health and 

the Minister of  Cooperat ive Governance . 

 They then asked for a postponement.   There was a court  

order by agreement that they were supposed to f i le  their 

reply ing aff idavi t  on 7 May.  They didn’ t .  

COURT:   So they contacted you . . . [ in tervenes]   

MR VILJOEN:   Yes,  and they . . . [ in tervenes]   20 

COURT :    … yes,  then in the in ter im. 

MR VILJOEN:   … they then contacted us, M'Lady, and asked 

for an extension which we gave them.   They st i l l  missed that 

date and they f i led late,  M'Lady.  So we’re going to ask the 

Court ;  they didn’ t  apply to upl i f t  the ba r  then, the automat ic 
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bar;  so we’ l l  ask the Court  to just l is ten to that and i f  the Court  

doesn’t  grant  them bar or condonat ion to f i le  late,  then I  don’t  

know i f  we’ l l  st i l l  have t ime in the day then .  Then I ’ l l  apply for 

a default  judgment stat ing that  our papers is in order,  M' Lady. 

COURT:   Alr ight .  

MR VILJOEN:   But i t ’s  a l l  in  my direct ive note there, M'Lady.  

COURT:   No, I  need to read the f i le .  

MR VILJOEN:   Of course,  M'Lady.  

COURT :    I t ’s  just  that  . . . [ intervenes]  

MR VILJOEN:   And I  d id put  in my direct ive what the Court  10 

needs to read, because the ir  response is qui te technical ,  but 

at  th is  stage I  don’t  bel ieve the Court  needs to read i t ,  

because we haven’t  consented to receive i t ,  because i t ’s  late.  

COURT:   Alr ight .  

MR VILJOEN:   Thank you, M'Lady.  

COURT:   [ Indist inct ] ,  Mrs Kock? 

MRS KOCK:   I t ’s  just  that we haven’t  had the chance to read 

the f i les.  

COURT:   You are kidding me.  

MRS KOCK :    I ’m not k idding, M'Lady.  20 

COURT :    And those which we’ve read are not  ready ? 

MRS KOCK:   Ja.  

COURT:   Which … how many matters are those? 

MRS KOCK :    I  can’ t  say,  M'Lady.  

COURT:   I  need to read.  I  need to read.  So is i t  the r ight 
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t ime to adjourn then? 

MRS KOCK:   Yes. 

COURT:   Court  then adjourns.   Also seeing that  we’re 

adjourning, th is early,  r ight , i t  won’t  be at 2 now, af ter 2.   I ’ l l  … 

you see, perhaps I  should start  wi th yours .   Are there others?  

Legal representat ives who were earl ier?  

MRS KOCK:   Yes before them.  

COURT:   Oh before them.  Oh unfortunately.  

MR VILJOEN:   M'Lady, we’re set for the whole day and we’ l l  

wait  unt i l  the Court ’s  ready.  10 

COURT:   The whole  day.   Alr ight .  Okay.  

MR VILJOEN:   And, M'Lady, I ’ l l  in form to say that  we’re s i t t ing 

and that we’re proceeding.  They’re wel l  aware,  I  don’t  know 

where they are at  the moment.  

COURT:   Alr ight .  

MR VILJOEN:   But I ’ l l  le t  them know, M'Lady.  

COURT:   Alr ight .  

MR VILJOEN:   Thank you, M'Lady.  

COURT:   Court  then adjourns.  

COURT ADJOURNS    [10:50] 20 

---- ---- --- --- ---- --- -- --  

COURT RESUMES    [12:17] 

COURT :    Counsel,  I ’m not t ry ing to get  you away from the 

people.   There’s  something which I would l ike to address with 

you.  I t  appears the matter is drawing some interest , people 
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are here.  

MR VILJOEN:   Yes,  M'Lady.  

COURT:   Why was that  not  addressed in the pract ice note?  

Because the direct ions there is especia l ly stated tha t :  

“Part ies should inform the Court  how many people 

are they expect ing.”  

MR VILJOEN:   M'Lady, we wasn’t  aware that  so many people 

wi l l  p i tch up and according to our c l ient ,  there’s media as wel l  

and he’s asked us… the Court  permission i f  they can record, 

M'Lady.  But unfortunately we were focussing on the matter, 10 

we didn’ t  know about the media attent ion or that  there wi l l  be 

publ ic at tending,  unfortunately.   Otherwise we would have 

informed the Court .  

COURT:   How do we deal with the si tuat ion now?  Becaus e 

th is is a very smal l  court .  

MR VILJOEN:   M'Lady, we’re wi l l ing to lead f rom the Court ,  

M'Lady.  I f  the Court  wants the people to wait  outside then  it  

wi l l  actual ly sui t  us,  because then we can focus on the matter.  

I t ’s… M'Lady, i t ’s  in the hands of  the Court .  

COURT:   Obviously,  we cannot accommodate everyone.  20 

MR VILJOEN:   Of course,  M'Lady.  I  agree.   Maybe we’ l l  ask 

that  the… our c l ient  enters the court and ask the other people 

to wait outside, M'Lady.  That ’s not  an issue f or us.  We’re 

here to focus on the matter,  M'Lady.  

COURT:   Ja.   I ronical ly th is matter deals a lso with COVID 
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matters.  

MR VILJOEN:   Yes,  M'Lady.  

COURT:   So, ja.   Alr ight  then counsel,  we are ready now to 

hear your matter.  

MR VILJOEN:   M'Lady, what should I  te l l  the… the publ ic?   

The media? 

COURT:   No, they were supposed to ask for permission.  

MR VILJOEN:   Yes,  M'Lady.  We only found out now.  So, I  am 

making appl icat ion f rom the bar i f  some members 

. . . [ in tervenes]   10 

COURT:   For whom now? 

MR VILJOEN:   … i f  the media can be al lowed, M'Lady.  

COURT :    To… to si t?  

MR VILJOEN:   Yes.  

COURT:   Obviously,  yes.   No, but  not  to record.  

MR VILJOEN:   Thank you, M'Lady.   I  don’t  know now who is 

here f rom the media.  I ’m going to ask my attorney to 

. . . [ in tervenes]   

COURT:   Okay, I  cannot bar the media f rom coming.  

MR VILJOEN:   Yes,  M'Lady.  20 

COURT:   The proceedings are not  in  camera … [ in tervenes]  

MR VILJOEN:   M'Lady, then . . . [ in tervenes]   

COURT:   … but not  recording.  

MR VILJOEN:   I f  we’re then proceeding, my co -counsel wi l l  

argue f i rst .   I ’m, not  aware where the respondents are.   They 
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haven’t  communicated with us.  

COURT :    I ’m not real ly surpr ised that  they are not  here.   I ’m 

real ly not  surpr ised that  they are not here.  

MR VILJOEN:   Thank you, M'Lady.  

COURT:   You can go and do some housekeeping outside.  

MR VILJOEN:   I ’ l l  ask my at torney to go so we can cont inue, 

M'Lady. 

COURT:   Thank you, thank you.  

MS VICTOR:   As you wish,  M'Lady.  

MR SIBANDA:   Sorry,  M'Lady.  Advocate Sibande is my name.  10 

COURT:   Advocate? 

MR SIBANDA:   Sibanda.  

COURT:   Sibanda.  

MR SIBANDA:   Yes,  Your Ladyship.  

COURT:   Let me just record your name on my side.   Very 

hect ic today.   Counsel,  you are also for the appl icant?  

MR SIBANDA:   Yes,  I  am also for the appl icant,  Your 

Ladyship.  

COURT:   Alr ight .  

MR SIBANDA:   I  am just  wondering,  Your Ladyship,  as regards 20 

the people who are here with Mr Maarman, how many is the 

Court  comfortable with s i t t ing inside the courtroom?  

COURT:   There were indicat ions, so we cannot accommodate 

everyone. 

MR SIBANDA :    Yes,  th is is… so that  we know that  they can 
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basical ly amongst themselves . . . [ intervenes]   

COURT:   Decide,  indeed. 

MR SIBANDA :    … decide as to who is coming in.  

COURT:   Indeed.  

MR SIBANDA:   What sort  of  number are we looking at  here,  

M'Lady? 

COURT:   Check there Counsel ,  I  don’t  know.  

MR SIBANDA:   Oh, the yel low spots.  

COURT:   Yes.  

MR SIBANDA:   So i t  is  about 15,  Your Ladyship.  10 

COURT:   Fi f teen?   

MR SIBANDA:   Sorry? 

COURT:   Fi f teen is too much.  

MR SIBANDA:   Fi f teen is too much?  How about ten?  

COURT CLERK:   I t  is  between the demarcat ions.  

COURT:   Oh.  So, can you count for us then, Mrs Cooper?  So 

the yel low spots are demarcat ions?  

COURT CLERK:   Yes. 

MR SIBANDA:   Oh, okay.   I  thought the yel low spots is wher e

they si t .   I  apologise,  Your Ladyship.  20 

MS VICTOR:   M'Lady, as the Court  the pleases.  We’d l ike to  

… there are f ive interested part ies.   

COURT:   Perfect.  

MS VICTOR:   I t  is  the … [ indist inct ]  media and then the rest ,  

we have our expert  here, we have the appl icant,  h is wife and 
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Jerry Els which is a lso . . . [ in tervenes]   

COURT:   Alr ight  then, i t  should be f ine then.  I t  should be 

f ine.   Please si t  at  the demarcated area.  Make sure.  Thank 

you, counsel ,  you may proceed.  

MR SIBANDA ADDRESSES COURT:   Thank you very much, 

Your Ladyship.    

COURT:   But before you  proceed, counsel ,  urgency.   Urgency 

of  th is matter? 

MR SIBANDA:   Yes, Your Ladyship.   Your Ladyship,  th is 

matter,  as a lready stated by the appl icant in h is founding 10 

aff idavi t  is  a let ter that  comes before court  on a basis of 

urgency. 

COURT:   Yes.  

MR SIBANDA:   The urgent e lement,  Your Ladyship, being the 

fact  that  we are faced with a scenario whereby people ‘s 

l ibert ies are at  stake.  

COURT:   Alr ight .  

MR SIBANDA:   And being at stake on the basis of  a virus that 

is supposed to be out there and . . . [ intervenes]   

COURT:   Okay.  Hold on .   Hold on,  counsel, I ’ve got  a 20 

quest ion for you.  Unfortunately,  the virus has been with us for 

a quite a whi le now, i t  started last  year,  isn’ t  i t?  

MR SIBANDA:   Your Ladyship,  we have been to ld s ince last 

year that  there is  a v irus.  

COURT:   We have been to ld.  
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MR SIBANDA:   This is why the appl icat ion is on the basis that 

the appl icant is request ing for the respondents to produce the 

isolated virus.  

COURT:   Ja,  ja.  

MR SIBANDA:   Because that aspect has never been 

conclusive ly establ ished and i t  means, th is is what raises the 

urgency,  regardless of  the t ime factor,  Your Ladyship.   The 

aspect that  ar ises is that  more and more measures are being 

cast .   For example . . . [ in tervenes]   

COURT:   Ja,  the lockdowns.  10 

MR SIBANDA:   … the lockdowns.   We have heard f rom 

Government through the media that there is a th ird wave that 

is coming and that  ra ises urgency,  because necessari ly as 

soon as Government arr ives at the conclusion that  there is a 

th ird wave, then they wi l l  start  taking meas ures which are 

aimed, supposedly,  at  curta i l ing the adverse effects of  that 

part icular th ird wave.   And th is then necessi tates an 

understanding as to the nature of  a virus that  can be predicted 

by man as to when exact ly i t  wi l l  h it ,  because we are being 

given precise t imelines.  20 

COURT:   Alr ight .  

MR SIBANDA:   So that becomes urgent in the sense that  i f 

government is afforded an opportuni ty,  part icular ly the f i rst 

respondent to address the nat ion and say we are put t ing in 

punit ive measures to protect  you f rom the th ird wave, then we 
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wi l l  be caught in a s i tuat ion where we have to approach the 

Court  again,  seeking for a remedy in that  part icular regard 

. . . [ in tervenes]   

COURT:   Okay.  

MR SIBANDA:   … whereas that  can be curta i led by an order, 

which simply says f i rst  respondent,  second, th ird, fourth 

produce the virus.  

COURT :    You’ve made reference to the  impending.   

MR SIBANDA:   I  beg your pardon, Your Ladyship?  

COURT:   You are making reference to the th ird wave ? 10 

MR SIBANDA:   Yes,  I  am Your Ladyship.  

COURT:   We had a second wave.  There was mention of a 

second wave.  

MR SIBANDA:   There was ment ion, yes,  Your Ladyship.  

COURT:   There was ment ion of  a f i rst  wave.  

MR SIBANDA:   Yes,  there was, Your Ladyship.  

COURT :    Now i t  appears that  there are ta lks that we’r e going 

towards a th ird wave.   And according to you, you say because 

of  those ta lks ,  those references to the th ird wave, that creates 

urgency.   Are you saying that,  counsel? 20 

MR SIBANDA :    What we’re saying,  Your Ladyship,  is 

according to paragraph 30 of the appl icant ’s aff idavi t ,  amongst 

the aspects that  establ ish urgency, is the ser ious vio lat ion of 

the ci t izens fundamental  r ights and that  v io lat ion of  i tsel f  

becomes urgent in the sense that i f  the virus is not produced, 
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the respondents are going,  accordin g to them; we saw i t ’s even 

given the Easter per iod where they introduce measures which 

took away the l ibert ies of  the nat ion.  

COURT:   Ja. 

MR SIBANDA:   And now when they declare that a th ird wave 

is coming, they are going again do the same th ing.   The history 

has basical ly conf i rmed how they behave.  

COURT :    Aren’t  you… you are being pre -emptive.    You are… 

aren’t  you being pre -empt ive now? 

MR SIBANDA:   Your Ladyship,  the pre -empt ive .. . [ in tervenes]   10 

COURT :    And aren’t  you being speculat ive?  

MR SIBANDA:   I t ’s  not speculat ion,  Your Ladyship, because 

we have already seen how exact ly th is scenario has played 

i tsel f  out .   Your Ladyship made i t  c lear that  there was a f i rst  

wave, there was a second wave.  And we have seen what 

accompanies these waves in as f ar as the manner in which the 

respondents behave and in as far as the manner in which there 

is heavy-handedness against  the fundamental  r ights of the 

ci t izens of  the nat ion.   Hence the stand that  has been taken by 

the respondents to say we intend to protec t  the nat ion f rom 20 

th is happening again in the absence of  there being a virus.    

But note the respondents is a lso saying Your Ladyship, 

i f  indeed th is v irus exist ,  then def in i te ly we can take measures 

which are in keeping with the nature of  the virus because we 

now have i t .  
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COURT :    Let ’s go to page 7 of the bundle,  not ice of mot ion.  

Page 7,  paragraph 7.   Can you read that  aspect for record 

purposes, f lowing f rom your submission?  

MR SIBANDA:    

“That the respondents produce the isolated and 

puri f ied physica l  SARS-CoV-2 virus,  not  a cul ture or 

any mixture with in which the supposed virus is,  nor 

a photograph or the underly ing sequence only to the 

appl icant at  the place of  their  choice and under the 

securi ty measures as preferred by the 10 

respondents.”  

COURT:   Tel l  me if  I ’m correct ,  counsel? 

MR SIBANDA:   Yes,  Your Ladyship.  

COURT :    That ’s the essence .   That ’s the essence of the 

appl icat ion.  

MR SIBANDA:   Absolute ly,  Your Ladyship.  

COURT:   Absolutely.  

MR SIBANDA:   The isolated virus to be produced.  

COURT:   Yes.  Yes,  that ’s the essence.  I t ’s  not  the essence 

of the appl icat ion that  they are impending perhaps lockdowns, 20 

impending restr ict ions,  that ’s not  really that .  

MR SIBANDA:   Your Ladyship . . . [ in tervenes]   

COURT:   The backbone of  th is appl icat ion is contained in 

paragraph 7 of page 7.   Isn’ t  i t?  

MR SIBANDA:   In as far as the order that  the applicant is 
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seeking . . . [ in tervenes]   

COURT:   Yes,  counsel?  

MR SIBANDA:   That is . . . [ in tervenes]   

COURT:   The essence.  

MR SIBANDA :    … the essence of  the appl icat io n. 

COURT:   Indeed.  

MR SIBANDA:   The aff idavi t  of  the appl icant then goes to 

further g ive just i f icat ion as to why i t  is  necessary for th is v irus 

to be produced.  Otherwise,  who is to te l l  whether the 

measures that  are being taken ; whether the measures to be 10 

taken; whether the measures that  have been taken are in 

keeping with the exact  nature of  the virus that we do not 

know?  We are to ld, Your Ladyship,  that i t ’s  a novel 

Coronavirus. 

COURT :    We’ve been to ld.  We’ re told s ince last year,  isn’ t  i t?  

MR SIBANDA:   Absolute ly and th is is the . . . [ intervenes]   

COURT:   We’ve been to ld s ince last year.  

MR SIBANDA:   This is the whole point ,  Your Ladyship.  

COURT:   Ja.  Novel  

MR SIBANDA:   And we are to ld that  i t  has var iants and we are 20 

to ld that novel  as i t  is ,  i t  has di fferent  waves.  So, i t…  that  is 

why i t  becomes necessary to ident i fy th is . . . [ in tervenes]   

COURT:   Is i t  real ly urgent,  counsel lor?  I ’m sorry to sound 

l ike a broken record,  but  I ’m stuck there.   I  can’ t  move from 

that .  Isn’ t  th is urgency sel f -created? 
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MR SIBANDA :    No, i t ’s  not  sel f -created, Your Ladyship.   The 

unemployment of  the people of  th is country is not  sel f -created; 

the closure of  businesses is not  sel f -created;  the death of 

people is not  sel f -created. 

COURT:   No.  

MR SIBANDA:   The number of  people,  Your Ladyship,  who are 

denied access to the hospita l  on the basis that  wards are 

being reserved for Coronavirus pat ients,  is not  sel f -created.  

COURT:   And graves being dark.  

MR SIBANDA:   Graves being dark at  the behest of  the 10 

respondents and how many of those graves have been used, 

Your Ladyship? 

COURT:   But my quest ion was not referr ing to that .   My 

quest ion was not referr ing to that .  Is i t  correct  that th is is not 

the f i rst  t ime th is matter has enrol led?  

MR SIBANDA:   I t  is  correct ,  Your Ladyship.  

COURT:   I t  was last  enrol led when?  In March? 

MR SIBANDA:   I t  was in Apri l ,  Your Ladyship.  

COURT:   Was i t  in  Apri l?  

MR SIBANDA:   20 Apri l ,  Your Ladyship,  yes.  20 

COURT:   And then subsequent to that ,  what happened?  

MR SIBANDA:   Subsequent to tha t , Your Ladyship,  the 

respondents d id not  meet the t imel ines which had been made 

an order of  the Court .   The respondents proceeded to request 

for indulgence from the appl icant ’s at torneys,  which indulgence 
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they were given and the pr imary reason why they ar e being 

th is indulgence is because, Your Ladyship,  th is is a matter of 

State interest .  This is a matter of nat ional interest to every 

c i t izen of  th is country and even with having been given that 

part icular indulgence, today they are not  here.   They f i led their 

papers out of t ime, they don’t  apply for condonat ion and today 

they are not  here.   They have been informed, even th is 

morning that  …  reminded about th is matter coming to court 

and st i l l  they are not  here.  

COURT :    So in actual  fact ,  i t ’s  for the th ir d t ime the matter is 10 

on the ro l l ,  not  the second t ime? 

MR SIBANDA:   I t  is  the second t ime as far as I ’m aware,  Your 

Ladyship,  which is the 20 t h  and the 27 t h .  

COURT:   Can you help me, s ir?  Sorry.  

MR SIBANDA:   Thank you.  Your Ladyship,  my co -counsel 

informed me, I  s incerely apologise.  I  was not aware of  that 

part icular date.   But at  that  t ime the appl icant had come before 

the Honourable Court  in h is personal capacity . . . [ intervenes]   

COURT :    Ja,  i t  doesn’t  matter,  i t ’s  st i l l  the same appl icant.  

MR SIBANDA :    I t ’s  the same appl icant.  20 

COURT:   St i l l  the same appl icant.  

MR SIBANDA:   I  just  say that part icular aspect and Your 

Worship…  Your Ladyship,  I  apologise,  the mere fact that  the 

appl icant came before th is Honourable Court  on 8 March and 

now we’re at  the 27 t h  of  May, does not take away from the fact 
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that  i t ’s  st i l l  an urgent appl icat ion.  

COURT:   But counsel,  people have already been vaccinated, 

lockdowns have already happened.  

MR SIBANDA:   Your Ladyship,  i f  I  may, with a l l  due respect 

and humil i ty correct  that  posi t ion.   Some people have been 

vaccinated.  

COURT :    People.   I t  doesn’t  matter . . . [ in tervenes]   

MR SIBANDA:   And we . . . [ in tervenes]   

COURT :    I t  doesn’t  matter,  i t ’s  people.  

MR SIBANDA:   The important th ing,  Your Ladyship,  is that 10 

those who have not been vaccinated st i l l  have a r ight to know 

about th is v irus,  whereby i t  indeed exist s or no t  …[intervenes]  

COURT:   Counsel . . . [ in tervenes]   

MR SIBANDA:   … because they are being vaccinated against 

something that  has not been proved .  We are against 

something that the respondents are incapable of  producing, 

because al l  that  has to happen is for the respondents to s imply 

say,  here is the virus.   That ’s the . . . [ in tervenes]   

COURT:   Yes. 

MR SIBANDA:   … end of  the equat ion,  My Ladyship.  20 

COURT:   Don ’ t  get  me wrong.  

MR SIBANDA:   Yes,  Your Ladyship.  

COURT :    I ’m not deal ing with the meri ts of the matter.   I ’m 

merely deal ing with urgency.  

MR SIBANDA:   Absolute ly,  Your Ladyship.  
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COURT:   As the appl icant has got an onus to show that  th is 

matter warrants to be heard on urgent basis.   Isn’ t  i t ,  counsel?  

MR SIBANDA:   Absolute ly,  Your Ladyship.  

COURT :    I t ’s  not  a matter of  making assert ion that  the matter 

is  urgent,  then i t ’s  going to be dealt  wi th on urgent basis.  

MR SIBANDA:   Absolute ly,  Your Ladyship.  

COURT :    Yes.   So don’t  misunderstand me, counsel.   Any 

further submissions perta in ing to urgency, counsel?  

MR SIBANDA:   Your Ladyship,  the more cr i t ical  aspect real ly 

as regards urgency,  is that i t  is  of  nat ional interest  as a matter 10 

of  urgency that people be f reed from th is fear that is dai ly 

inst i l led upon them.  That people be al lowed to th ink outside 

the media that  on a dai ly basis wi l l  br ing f igures which 

necessari ly end up with their  psychological integri ty being 

compromised, because they are now l iv ing in a state of  fear ; 

and, Your Ladyship,  that  is absolute ly cr i t ical .    

And Your Ladyship,  further,  the urgency is that  the 

young chi ldren who are at  school,  who are being subjected to 

masking without any evidence of the eff icacy of the mask in 

protect ing them against  th is so -cal led virus against  the…  their 20 

r ights to breath natural  f resh air.   That is urgent,  Your 

Worship…  Your Ladyship,  I  apologise ;  and i t  becomes 

absolute ly cr i t ical  that  regardless of the period 8 March up to 

now, the protect ion of  the nat ion of South Afr ica in as far as 

th is lockdowns are concerned, be given serious at tent ion.  
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COURT:   So . . . [ in tervenes]   

MR SIBANDA:   And there has been actual ly  …  so we’ve  

actual ly produced evidence to the effect  that th is is cost ing the 

economy. 

COURT:   Essent ia l ly you are saying,  counsel,  there is 

inherent urgency in th is matter.  

MR SIBANDA:   Absolute ly,  Your Ladyship.  

COURT:   Alr ight .   One last  quest ion . . . [ in tervenes]   

MR VILJOEN  ADDRESSES COURT:   M'Lady, i f  I  may address 

the court  on one aspect on the urgency?  10 

MR VILJOEN:   M'Lady wi l l  not ice f rom our annexures that th is 

is not  a sel f -created urgency,  M'Lady.  M'Lady wi l l  see since 

the lockdown has started,  the appl icant has engaged in emai ls 

with the State  President,  with the ministers,  asking them to 

produce th is v irus,  which they simply ignored.  Then he 

brought an appl icat ion in terms of the PAYA Act,  which was 

ignored, M'Lady.  And then out of desperat ion, he approached 

the Court  h imself .   Unfortunately,  that  shows the urgency and 

that he wasn’t  creat ing th is urgency.  He was simply a layman 

t ry ing to f ind his  way in the legal and the pol i t ical  system to 20 

have his voice heard,  M'Lady.  

So there was no delay or sel f -created urgency,  M'Lady.  

The urgency here was created by the respondents not  react ing 

to h is enquiry and al l  he’s asking is show us the virus,  M'Lady.  

And the urgency is that  there is no end in s ight to th is 
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lockdown and there’s s imply ta lk that i t ’s  going to cont inue and 

i t ’s  ser iously damaging the ent i re nat ion’s economy and  

people’s health by wearing masks and people get t ing 

vaccinated and reports of  people dying afterwards,  M'Lady.  So 

i t  needs to be addressed urgent ly.   Thank you, M'Lady.  

COURT:   So socia l ly,  before you si t  counsel lor,  before you si t .   

Essent ia l ly,  what you are saying,  the WHO does not have any 

credib i l i ty as far as the appl icant is concerned?  

MR VILJOEN:   M'Lady, we’re not  asking the Court  or making 

. . . [ in tervenes]   10 

COURT:   No.  

MR VILJOEN :    …  any submissions on that .  

COURT :    No, I ’m asking.   No, I ’m asking. 

MR VILJOEN:   M'Lady . . . [ intervenes]   

COURT :    I ’m asking because the WHO and which  we happen 

to be part  of ,  isn’ t  i t?  

MR VILJOEN:   Yes,  M'Lady.  

COURT:   Yes,  said there is a v irus.  

MR VILJOEN:   They said so,  M'Lady.  

COURT:   Please .. . [ in tervenes]  20 

MR VILJOEN:   And, M'Lady, there’s a saying …  I  can’ t…  I ’m 

not a l lowed to swear in court  but i t  says, assumpt ion is the 

mother of a l l  f -ups,  M'Lady, and that ’s  what  we’re al l  doing 

here.   We can’t  go on assumpt ion because somebody to ld us.  

We need to have the evidence produced and i t ’s part of our 
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legal system, M'Lady.  

COURT:   Okay.  

MR VILJOEN:   I f  you al lege you must show.  

COURT:   What about the powers of  the execut ive to govern 

the country? 

MR VILJOEN:   M'Lady, we’re a lso not asking for that .   And  i t ’s 

a simple fact ,  the next  step is to actual ly determine whether 

th is v irus real ly exist .   From there,  M'Lady, other court  cases 

may fo l low, but  for th is speci f ic one ,  we’ve got a r ight  to 

in format ion, M'Lady.  The Government says th is v irus exist ;  10 

we’re asking them show us.  That ’s a l l ,  M'Lady.  

COURT :    Can’t  th is issue be adjudicated in the normal way?  

MR VILJOEN :    I t  can’ t ,  M'Lady.  We’ve t r ied  and i t ’s  too 

urgent,  M'Lady,  and i f  we go in the normal way,  when wi l l  we 

get onto the post draw?  How many  people wi l l  st i l l  die f rom 

the vaccinat ions?  How many chi ldren wi l l  become asthmat ic 

because of  the mask, M'Lady?  I t ’s  very urgent.   M'Lady, we’re 

not asking the Court  to make a f inding on anything.  We’re 

simply asking the Court  to instruct the respondents to fo l low 

the ru le of  law by producing something they say they have and 20 

we have that  r ight  to access the informat ion.  

COURT:   Thank you, counsel.  

MR VILJOEN:   And from there,  other cases might fo l low with 

determinat ion on scient i f ic  facts etcetera,  M'Lady. 

COURT:   Thank you, counsel.  



MR SIBANDA   ADDRESS 
 

 

5852/2021_2021.05.27 / hj /… 

21 

MR VILJOEN:   Thank you, M'Lady.  

COURT:   Anything further,  counsel?  

MR SIBANDA:   Your Ladyship, you asked the quest ion as 

regards the appl icant ’s at t i tude towards the World Health 

Organisat ion.  Your Ladyship, one of  the reasons why the 

appl icant is before the Honourable Court  is founded on the fact 

that the World Health Organisat ion,  for one, changed the 

def in i t ion of  pandemic to enable a s i tuat ion l ike what we have 

r ight  now.  And at  the same t ime, the World Health 

Organisat ion,  according  to i ts  own website ,  has conceded the 10 

fact  that the PCR test , which is supposed to be the test 

establ ishing the existence of  COVID-19, is actual ly g iv ing fa lse 

posit ives.   I t ’s  there on their  website.   

The Centre for Disease Control  in the United States has 

conf i rmed the posit ion of the World Health Organisat ion.   That 

is why the appl icant has found i t  necessary to come before the 

Honourable Court and say, i f  th is is what the World Health 

Organisat ion is saying,  an organisat ion that we trusted and 

bel ieved in and thought is looking af ter our best interest ,  but 

they are the one saying th is test  is not  accurate,  then there 20 

must be something wrong.   I f  the CDC is a lso support ing that 

posi t ion,  then there must be something wrong.  Hence , the 

appl icant saying hold on,  maybe our Government can assist  us 

here and show us th is v irus that is leading to these pol ic ies.  

And further,  Your Ladyship,  the World Health Organisat ion is 
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the same ent i ty that  te l ls the world that  no autopsies must be 

done when i t  comes to death supposedly re lated to COVID.  

How then do we know that  th is is the virus causing this th ing 

cal led COVID-19 deaths i f  no autopsies are being done?   

Because i t  is  t r i te,  Your Ladyship,  that  one of  the 

co-fundamentals behind an autopsy is to establ ish the cause of 

death.   Hence, the reason why the doctors in I ta ly decided to 

def ine the World Health Organisat ion and came instead with 

thrombosis according to their  autopsies.   Hence , the reason 

why the appl icant is saying there must be something out there 10 

that is k i l l ing our people and we need to f ind out  what i t  is .   I f  

i t ’s  th is SARS-CoV-2 virus,  let ’s see i t ,  so that we can help 

each other to be able to respond as to how exact ly we protect 

ourselves as a nat ion.   Because we are caught  in a si tuat ion 

where l i tera l ly on a dai ly basis,  Your Ladyship,  people are 

being compromised lef t ,  r ight  and centre and, Your Ladyship, 

amongst the issues that  has concerned the appl icant,  is the 

research that  shows the dangers of  sanit isers.   And we are 

caught l i tera l ly, Your Ladyship,  in a scenario whereby at 

nat ional level ,  at  internat ional level ,  at  World Health 20 

Organisat ion level,  no one has basical ly been able to say th is 

is the virus.  

And, Your Ladyship,  Your Ladyship ment ioned the issue 

of  the vacc ine.   One of  the reasons why the appl icant has 

found i t  necessary,  Your Ladyship, is because none of  these
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vaccines are premised on an at tenuated natural  v irus.   Some 

of  these so-cal led vaccines,  Your Ladyship, are actual ly 

premised upon genet ical ly modif i ed organisms.  They got 

aborted foetal  cel ls in them, Your Ladyship ,  and i t  goes against 

the ethics of  some people,  i t  goes against  the re l ig ious bel iefs 

of  some people in th is country and the respondents are not 

coming clean to the nat ion to say these are  the issues.  And 

further,  we’ve seen i t  in  the media,  Your Ladyship,  where one 

of the unions represent ing the health workers,  is saying they 

are being gagged in as far as report ing the adverse effects .  10 

Hence, the reason why the respondents f inds i t  neces sary to 

come before the Honourable Court and say th is is our last  port 

of  cal l ,  th is is our last  hope as a nat ion.  

COURT:   Sorry, sorry to do i t  to you counsel lor.   I t  has been 

brought to my attent ion that  the respondent has f inal ly graced 

us with their  p resence. 

RESPONDENTS’ ATTORNEY :    Morning Judge.  

COURT:   Good morning,  s ir.  

RESPONDENTS’ ATTORNEY :    Sorry to interrupt  the 

proceedings.  20 

COURT:   Yes,  the bus is a lready in mot ion.  

RESPONDENTS’ ATTORNEY :    My apologies,  judge.  I  am 

represent ing the f irst  to the fourth respondents in th is matter.   

I ’ve been communicat ing with my col league for the appl icant 

and we are under the impression that he would advise us when 
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the matter would be heard.   We …  I ’m quite surpr ised that  our 

matter is proceeding, that  he  didn’ t  revert  to us to te l l  us that 

our matter is proceeding, because he have indicated in the 

morning that the matter was not on the court ro l l .   He is taking  

the f i le to br ing i t  to you, judge.  

COURT:   Perhaps i t ’s  something which you should canvass 

between yourselves.   I  was not pr ivy to that .  I  was only 

informed that  they do not know where you are.   As I  said,  the 

horses have already boarded and not that  you cannot jo in us, 

i f  you wish,  we are busy with the aspect of  urgency.   I  asked 10 

the part ies to address the Court  on urgency.  

RESPONDENTS’ ATTORNEY :    Thanks judge.  The counsel 

who is assist ing us in respect of  Advocate Tsegari ,  he is on 

standby.  He is a lso wait ing to be alerted by my col league.  

COURT:   How . . . [ in tervenes]   

RESPONDENTS’ ATTORNEY :    So i f  the matter may stand 

down, judge, so that  I  can contact  h im to rush to court .  

COURT:   Counsel,  I  am on urgent dut ies.  There is another 

counsel wait ing for me.  I  would l ike to hear the respondents.  

I  would l ike to hear the respondents and I  cann ot real ly shut 20 

the door at  the respondents ,  but I  don’t  have the luxury of 

t ime.  I ’ve got  a stack of  f i les wait ing for me for tomorrow, 

which I  need to read.  I ’m not real ly amenable to adjourning.  

I ’m not sure.  I ’m real ly between the rock and the hard place.  

Counsel, what do you say? 
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MR VILJOEN:   M'Lady, the matter was a court  order to be at 

court  today.   M'Lady, I  met my col league at  the steps th is 

morning and I  said to them the matter is not on ro l l ;  I ’ l l  f ind the 

f i le  and I ’ l l  put  i t  before the judge and we’ l l  be wait ing in court.   

M'Lady, I  can’t  run the case for them.  I f  they decided that 

they’ l l  be on standby unt i l  whenever they feel  i t ’s  convenient, 

M'Lady, there’s ru les of  court .   The matter has been set  down 

today and i f  they decide i t ’s  not  convenient to wait in court 

unt i l  the matter is being heard,  M'Lady,  and the matter has 

already started as the Court  said,  M'Lady.  And there’s no good 10 

grounds for them to come in now, M'Lady, and for us to delay 

the ent i re process.   This is an urgent matt er,  M'Lady, and i t ’s 

clear that  the State  is just  p laying games in their  response.   

COURT:   I  … [ indist inct ]   

MR VILJOEN:   Ja. 

COURT:   You don’t  know whether they would concede to 

urgency.   But even i f  they concede to urgency,  i f  I ’m not 

convinced that  that  concession is correct ly made and I  may 

overrule that  concession.   

MR VILJOEN:   Exact ly, we don’t know, M'Lady, but  we’ l l  object 20 

for the Court  to br ing them in at th is late stage, M'Lady.  

There’s ru les of court  and there’s procedure and we can’t  just 

come to court  whenever we feel i t ’s  convenient, M'Lady.  

Thank you, M'Lady.  

COURT :    I ’ l l…  no, I ’ l l  g ive you an opportuni ty now, counsel.  
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Yes, counsel? 

MR SIBANDA:   Your Ladyship . . . [ in tervenes]   

COURT:   Are you st i l l  cont inuing?  

MR SIBANDA :    Yes,  I ’m cont inuing on that .  

COURT :    Now there’s something which is inter ject ing now.  

Let ’s deal with that  issue f i rst .  

MR SIBANDA :    No, i t ’s  the issue of  their  being in court 

. . . [ in tervenes]   

COURT:   Oh alr ight .    

MR SIBANDA :    … in the f i rst  p lace, Your Worsh ip .  10 

COURT:   Alr ight .   Alr ight .  

MR SIBANDA:   Your Ladyship,  i t  is  my humble opinion that 

before the Court  can basical ly determine the issue as regards 

at  which point  they get into the proceedings,  the cr i t ical 

quest ion to be answered is who are they in as  far as th is 

proceedings are concerned?  Necessari ly meaning f rom the 

papers that  they can f i le  regardless of  the extensions given 

and agreed upon, they were st i l l  out of  t ime and did not  apply 

for condonat ion.   That is the f i rst  part.  

Secondly,  Your Ladyship,  according to the papers that 20 

they have been submit ted,  there are four respondents.  There 

is no answering aff idavi t  for the f i rst respondent , no answering 

aff idavi t  for the second respondent ,  the th ird respondent is 

represented by the person who has t aken over,  Mr Ndizana, 

who has taken over and al l  he has f i led is an explanatory 
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aff idavi t  expla in ing his stepping into the shoes of  Mr Karim.  

COURT:   Alr ight .  

MR SIBANDA:   And the fourth respondent is represented by 

one Professor Poolen, who according t o h im, says in 

paragraph 5 of their  papers:  

“ I  serve as the technical  manager for qual i ty 

assurances.”  

And proceeds to say he is duly authorised to depose to the 

aff idavi t ,  not necessari ly saying,  Your Ladyship,  that  he is duly 

authorised to represent the fourth respondent.   And there is 10 

nothing that has been submit ted to conf i rm th is assert ion on 

his part .   No documentat ion to say that  th is qual i ty assurance 

manager has the authori ty to come and stand in court  and 

. . . [ in tervenes]   

COURT:   No, I  heard you,  counsel lor.  

MR SIBANDA:   Thank you, Your Ladyship.  

COURT :    From the matter you are saying you don’t have a 

problem i f  th is court  d isposes of  th is issue of the respondents ? 

MR SIBANDA:   Absolute ly,  Your Ladyship.  

COURT:   And after a l l ,  the onus is upon  the appl icant to 20 

convince th is court that there is urgency.  

MR SIBANDA:   I  appreciate that  as per Your Ladyship.  

COURT:   That the Court  mero moto  ra ise the issue of  urgency.   

So you say you’re happy i f  we can proceed without the 

respondents i f  th is matter of  urgency can be addressed without 
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the respondents? 

MR SIBANDA:   Yes,  that  we are saying,  Your Ladyship.   But 

however,  which way the Court  decides on the issue , there’s no 

problem.   

COURT:   Alr ight .    

MR SIBANDA:   But the most fundamental  aspect is  that  we 

are not  at  th is stage going to condone the respondents 

. . . [ in tervenes]   

COURT :    I t ’s  the Court ’s duty . . . [ intervenes]   

MR SIBANDA :    … coming . . . [ in tervenes]   10 

COURT:   … to . . . [ in tervenes]   

MR SIBANDA:   No, that ’s what I ’m saying,  M'Lady, they h ave 

not appl ied for condonat ion.   So we are not  amenable to 

suggest ing that  of our own we wi l l  open the door and say they 

should come in . . . [ in tervenes]   

COURT:   Alr ight .  

MR SIBANDA :    … and part ic ipate in the proceedings.  

COURT:   You’ve made your point,  counsel.   You made…  

otherwise we’re going to be here for the ent i re day.  Thank 

you. 20 

MR SIBANDA:   Thank you, M'Lady.  

COURT:   You may be seated, counsel.   Counsel,  we are in not 

even in the middle.   We’re at  the end of  the urgency aspect.  

You may si t  down counsel ,  and l isten,  a lr ight .   I t ’s  too late 

now.  I t  seems as i f  you’ve got reservat ions.  
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RESPONDENTS’ ATTORNEY :    Judge, may I  just  draw th is to 

your at tent ion  the conversat ions I referred to earl ier were 

actual ly  …  not  only when we met with Advocate…  counsel in 

the morning.   However,  we also communicated over the phone 

where he indicated that i f  there’s any progress in the matter, 

he would revert  to me and advise me accordingly.   

COURT:   So . . . [ in tervenes]   

RESPONDENTS’ ATTORNEY :    So now the matter proceeding 

without my col league revert ing to me to a lert  me to that  

. . . [ in tervenes]   10 

COURT:   Ja. 

RESPONDENTS’ ATTORNEY :    … is l ike misleading in  a sense, 

because he had indicated that  he would revert  to us.   The 

recordings are in the phone, M'Lady, and M 'Lady, the advocate 

who assisted us in preparing the opposing papers, is not 

present.   I t  would serve . . . [ in tervenes]   

COURT:   Where is the advocate?  

RESPONDENTS’ ATTORNEY :    In chambers.   In chambers.  

COURT:   Here? 

MR TSEGARI :    That ’s correct .  20 

COURT:   Around. 

RESPONDENTS’ ATTORNEY :    Around here.   In Keerom…  

Keerom 60 something.   I ’m not sure.   I  th ink i t  wi l l  take him 

about 10 minutes to come here.  I ’ l l  just  cal l  h im now.  

COURT :    I t ’s  going to be luncht ime now.  I t ’s  important …  not 
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that I ’m going to  condone, I ’ l l  love to hear f rom the counsel 

why should th is Court  hear h im or her on th is aspect of 

urgency which we’ve…  we were almost done with i t .   Right ,  on 

that  aspect.  

RESPONDENTS’ ATTORNEY :    [ Indist inct ]   

COURT :    So now, i t ’s  4 minutes to 1.   We might as wel l  take 

our lunch break.   We are going to come back at quarter past 2.  

Right?  Quarter past  2. 

RESPONDENTS’ ATTORNEY :    That would be suff ic ient.  

COURT:   Thank you.  10 

MR SIBANDA:   I  am indebted to Your Ladyship.  

COURT:   Court  then adjourns.  

COURT ADJOURNS    [12:58] 

---- ---- --- --- ---- --- -- --  

COURT RESUMES    [14:20] 

COURT:   Why are you standing, counsel?  

MR VILJOEN:   M'Lady?  I  had a good th ink about the 

al legat ions by the State ,  M'Lady, and I  real ised that I  d idn’ t 

know when the matter is go ing to be cal led because the … 

M'Lady said we’ l l  be heard and I…  but later in the day and I  20 

re layed that  message.  And then we waited outside,  M'Lady.  

We didn’ t  know whether we’re going to be cal led and when.  

So, i t ’s not  that I  del iberately not informed  my col leagues that 

we’ve been cal led, M'Lady.   

COURT:   No.  I f  you were in contact  with them, perhaps you 
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could have said let ’s wait ,  le t  me get into contact .  

MR VILJOEN:   Yes, M'Lady, I  could have done that ,  yes.  

Thank you, M'Lady.  

COURT:   Yes,  counsel? 

MR TSEGARI:    M'Lady . . . [ intervenes]   

COURT:   But counsel how can you re ly on the other party?  

MR TSEGARI:    M'Lady, that is the most d i ff icul t  part  which I 

had to deal with.   I f  I  may… i f  you receive th is . . . [ intervenes]   

COURT:   No.  

MR TSEGARI:    (Playing cal l  recording .) 10 

COURT :    I t  is  not  necessary,  counsel.   I t ’s  not  necessary to do 

that .  

MR TSEGARI :    I  don’t  have to do that?  But the problem is, 

M'Lady, i f  you have col legia l i ty amongst col leagues and you 

know that  the matter is opposed and you  know that  you have 

to ld your col league when the matter wi l l  be cal led,  you do not 

cal l  your col league to say that  you wi l l  deal with the matter, 

but  you went ahead anyway.  I  do not know what inference one 

can draw from that .   And that is the disappoint in g part  is that , 

you know, i t ’s  not  a s i tuat ion that  we say that  we try to ambush 20 

each other.   I t ’s just ,  I  th ink i t ’s col legia l  to not ify your 

col league that  the matter is about to be cal led.   Have you …  

can you be here in two minutes.   I ’m two minutes away.    

The only th ing which I  hear is my learned …  and my 

attorney comes gasping to me to say that  we’re in t rouble,  that 
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the matter has already been heard and the persons have 

addressed the Court .   So what do you do in a s i tuation l ike 

that?  So I ’m here and the respondents was always ready to 

deal with the matter.    

And what makes i t  worse,  M'Lady, is the fact  that  th is 

morning we received what is referred to a pract ice note, 

argument to be postponed on 27 May 2021, which I ’m not sure 

i t ’s  part  of your bundle .   But those are the communicat ions 

which up unt i l  th is morning before the matter has actual ly even 

gone into court  and before that  message came, that  was the 10 

informat ion which was conveyed to us.    

So we have no reason to bel ieve that  the matter wi l l  

cont inue in our absence.  That is the problemat ic part ,  M'Lady.   

But I ’m here now and I  would l ike to address you on …  i f  I  may 

. . . [ in tervenes]   

COURT:   Ja. 

MR TSEGARI :    … when I have my opportuni ty to address you 

on the respondents’ posi t ion in th is matter.  

COURT:   Are you aware where are we?  

MR TSEGARI:    I  have no idea where we are,  because I …  I  20 

miss …  I ’m not even sure how long my learned fr iend was on 

his feet  to address you , what he have covered.  

COURT:   We were about to f in ish their  arguments perta in i ng 

to urgency because the Court  requested them to address the 

Court  regarding urgency.  
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MR TSEGARI:    Yes.   Are they f in ished with that? 

COURT:   Not yet.     

MR TSEGARI:    Okay.  

COURT :    I ’m sure they’re about to f in ish.   So we’ l l  take i t  f rom 

there. 

MR TSEGARI :    We can take i t  f rom there.  I ’ l l…  ja , I ’ l l  assess 

the…  sorry,  I ’ l l  assess the argument as I  go along.  

COURT:   Yes,  counsel?  

MR SIBANDA:   Thank you, Your Ladyship.   Your Ladyship,  we 

maintain basical ly in summing up that  indeed th is matter is 10 

urgent.   And the aspect of urgency has to be viewed from 

basical ly a perspect ive that  speaks to each own si tuat ion in 

the sense that  in th is part icular instance, we are deal ing with a 

cont inuous process which basically has the potent ia l  to 

compromise much more than have already been compromised.  

COURT:   Yes.   As you said earl ier on, counsel, that  you ’ re  

re ly ing on inherent urgency.  

MR SIBANDA:   Absolute ly.   I f  I  could just  draw another to Your 

Ladyship,  a scenario where someone is assaulted, bashed to 

the ground, that for a l l  in tends and purposes would be 20 

classi f ied as a cr ime.  I f  that  person is on f i re and you bashed 

him and ro l led him on the ground to switch out a f i re,  you are 

actual ly saving their  l ives,  because there is a f i re.    

COURT:   Ja.   But is i t  an appropriate analogy under the 

circumstances of  th is matter?  
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MR SIBANDA:   I t  is  very appropriate,  Your Ladyship.  In the 

sense that  i f  you vaccinate someone or you lock down or you 

pass di fferent protocols ,  supposedly to save l ives and there’s 

nothing there,  then i t ’s  an assault  against  that  part icular 

indiv idual,  but  i f  i t ’s  done and there is actual ly something,  then 

you are protect ing them, which is why the appl icant is then 

simply saying just to produce th is i tem, so that  even for those 

people with in the nat ion who might be cal led ant i -vaxxers or 

cal led scept ics or whatever,  they themselves wi l l  a lso take an 

informed posi t ion and say, yes,  th is th ing does exist  and for 10 

that part icular reason, I  must a lso be part  of  the process that 

saves the ent i re nat ion. 

COURT :    Isn’ t  the …  I  said earl ier on,  we should t ry not  to 

delve into the merits of  th is matter.  

MR SIBANDA:   Absolute ly.  

COURT :    But now that  you are addressing that ,  isn’ t  there 

scient i f ic  proof to that  effect,  scient ists?  

MR SIBANDA:   That is what we are asking the respondents to 

show us;  the scient i f ic  proof that there is a v irus cal led 

themselves COV-2.  That is the science that we are asking for,  20 

Your Ladyship and that is the urgency.  

COURT:   Thank you.  

MR SIBANDA:   Thank you.  

COURT:   Counsel,  I  do understand that  you are handicapped.  

Do you need to address the Court  perta in ing to urgency?  
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MR TSEGARI:    M'Lady, let me try my best .  I  wi l l  address you.  

MR SIBANDA:   M'Lady . . . [ intervenes]   

COURT:   Stop,  stop,  stop.  

MR SIBANDA:   Can I  just  repeat i t?  Your Ladyship,  before we 

broke for lunch, we had ra ised an issue about the r ight  of  the 

respondents to be heard.  Has Your Ladyship made a ru l ing on 

that  for the respondents to address the Court? 

COURT:   Meaning they are not  supposed to address the Court  

based on late f i l ing of  the documents?  

MR SIBANDA:   Meaning, Your Ladyship, that  on one aspect 10 

there’s the issue of  late f i l ing.  

COURT:   Yes.  

MR SIBANDA:   On another aspect there is the issue of  who 

exact ly is before the Honourable Cou rt  in the sense that  the 

f i rst  respondent , there are no papers for the f i rst  respondent.  

Second respondent,  there are no papers for the second 

respondent.   The th ird respondent simply f i les an explanatory 

aff idavi t  and then the fourth respondent is represented by one 

referred to as a technical  qual i ty assurance manager without 

any authori ty . . . [ intervenes]   20 

COURT :    Okay.  Counsel, aren’ t  you defeat ing your own 

argument? 

MR TSEGARI:    Yes.  

COURT:   Because you are assert ing that  th is is an urgent 

appl icat ion. 
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MR SIBANDA:   Yes,  Your Ladyship.  

COURT:   And consequent to that,  the ru les of  the Court 

should not be adhered to.  

MR TSEGARI:    Yes.  

MR SIBANDA:   Absolute ly.  

COURT:   Now you say the Court  should penal ise them 

because of  a,  b,  c.   Yet ,  on the same breath you say th is is an 

urgent appl icat ion where normal ly the ru les of the Court  are 

not  adhered to.  

MR SIBANDA:   This is why,  Your Ladyship,  when I  rose I 10 

asked the Honourable Court to conf i rm i f  a ru l ing has been 

made on that  part icular aspect.  

COURT:   Remember when you are …  when you made those 

assert ions there was no one from the side of  the respondents, 

whether i t ’s  for the f i rst  respondent,  second respondent or 

whatever.   You said those assert ions in their  absence.  

Perhaps you should repeat them so that  they can hear you, so 

that  they can answer to that.  

MR SIBANDA:   The instruct ing at torney was present, but  for 

the sake of  the counsel,  I  wi l l  repeat.   But i t ’s  basically what 20 

I ’ve a lready said now,  that the issues, even the aff idavit  

deposed to by  Professor Purin is very c lear,  that he says:  

“ I  am accordingly duly authorised to depose to th is 

aff idavi t  on behalf  of  the fourth respondent.”  

There is no aff idavi t  that  has been submit ted to say i t ’s  on 



MR SIBANDA   ADDRESS 
 

 

5852/2021_2021.05.27 / hj /… 

37 

behalf  of  the f i rst  respondent.   Nothing to say on behalf  of the 

second respondent.    

There’s another aff idavi t  f rom one Mr Buthelezi  who 

says he is a lso deposing to an aff idavi t  on authori ty for the 

fourth respondent.   And then there is an aff idavit  f rom 

Mr Ndizana who says he is deposing to an aff idavi t  for the 

th ird respondent, purely on an explanatory aspect, not  for 

purposes of  being heard,  because al l  that  the respondents 

says in th is aff idavi t ,  in the interest  of s impl ic i ty,  the f i rst ,  

second and fourth respondents are referred to here by their 10 

abbreviated t i t le .  I t  doesn’t  say that  he is now also 

represent ing them.  He is purely conf ined to the fourth 

respondent.   So there is the aspect of  condonat ion which they 

have not appl ied for regardless of  the agreed t imel ines they 

st i l l  f i le  their  papers out  of  t ime. 

COURT:   Yes. 

MR SIBANDA:   Yes,  they wi l l  argue that they sent an email,  

but  that part icular emai l  was only sent at  20 to 5 in the 

af ternoon or thereabouts,  but  the papers were actual ly f i led 

the fo l lowing day.   So on that  . . . [ in tervenes]   20 

COURT:   But d id they cause …  are they deal ing with urgency?  

MR SIBANDA:   I  beg your pardon, Your Ladyship?  

COURT:   Are they deal ing with urgency?  

MR SIBANDA:   Yes,  their  papers are deal ing with the …  their 

f i l ing not ice,  everyth ing.   I t  was emai led and yes they ra ised
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 some point  in l imine .  

COURT:   No, no, counsel.   No, no, we are not  on the same  

page.  Are the papers deal ing with urgency?  We are current ly 

deal ing with urgency.  

MR SIBANDA:   Yes,  their  papers do deal with the aspect of 

urgency.   Their  points  in  l imine ,  their  f i rst  point  in  l imine  

actual ly ta lks to the aspect of  urgency.  

COURT:   Alr ight .  I  th ink you said enough, counsel.  Thank 

you very much.  Thank you, counsel?  

MR TSEGARI ADDRESSES COURT:   M'Lady, as i t  may please 10 

you.  May I apologise for the fact  that  I  could not introduce 

myself .   M'Lady, Ceci l  Tsegari ,  I ’m a member of  the Cape Bar 

and may I ,  wi th your leave, hand up these –  these documents? 

COURT:   Which documents are those, counsel?  

MR TSEGARI:   This is a,  what we would be referred  to as 

service document and a note and the heads of  argument by the 

respondents.  

COURT:   In doing so,  you intend to reply to the lat ter part of 

the submissions? 

MR TSEGARI:    I t  wi l l…  my reply is contained in,  amongst 20 

others, the note which is annexed to the heads of  argument.  

But before I  do that ,  M'Lady, may I  just  say,  for purposes of  my 

address, I  would l ike to fo l low the fu l l  instruct ion.   

The f i rst  th ing I would l ike to address you on the 

procedural  steps taken by the appl icants thus far and 
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thereafter I  would l ike to address you on the f i rst point in 

l imine ,  which the respondents contend is d isposi t ive of  the 

matter.    

And the second point  is the issue re lat ing to the 

quest ion of  urgency and whether a case has been made out.  

Remember,  the urgency or the interdict  which is sought here, 

is seek against the execut ive or the organ of  state.   There is 

d i fferent  requirements which apply and I  would take to the 

not ice of  mot ion where the re l ief  is set  out  in the appl icant ’s 

papers.    10 

And the th ird point I  would l ike…  I  would take you which 

is connected to the second point ,  is  the issue re lat ing to 

whether a prima facie grounds has been set  out for the re l ief 

sought.   And then I ’ l l  deal,  obviously,  i f  necessary,  with the 

other points.   But because .. . [ in tervenes]   

COURT:   No, counsel,  you are moving very fast .  

MR TSEGARI:    Ja.  

COURT:   We are st i l l  a t  the stage of  urgency before we get to 

any other th ing.  

MR TSEGARI:    M'Lady, I  would be ,  amidst  as an Off icer of  the 20 

Court  to not  te l l  you the sequence, s inc e my learned fr iend has 

referred to the al leged lateness of  the f i l ing of  the papers,  I  

would have to deal with those aspects.   And we’ve done so by 

way of  an aff idavi t ,  the aff idavi t  of  Mr Mgabene. 

COURT:   Unfortunately, the record is not  . . . [ intervenes]   
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MR TSEGARI :    I t  is  a stapled document which I ’ve just handed 

up to you now, M'Lady.  

COURT:   Alr ight .   Amongst these.  Alr ight .    

MR TSEGARI:    The Court  wi l l  see that  …  may I  interrupt 

myself  before I  address you on that  point?  

There is an assert ion made without just i f icat ion that 

there is no aff idavi ts or the respondents are not properly 

before you.  M'Lady, i f  you have proper regard to the second 

paragraph, the re l ief  in prayer 2 of the appl icant ’s not ice of 

mot ion,  you would note that  what they’re se eking there is in 10 

essence issues which re lates…  of  which…  issues of  a 

scient i f ic  matter.    

As far as you know and i t ’s  publ ic knowledge that the 

President is not  a scient ist  and that  with in the Government 

there are organisat ions or inst i tut ions who deals w ith these 

part icular aspects.   So ,  i t ’s  appropriate that  we don’t  p lace 

hearsay evidence before the Court ,  but we place the 

informat ion before the Court  with the persons who can properly 

respond thereto.   But I  wi l l  in  the process of  my address deal 

with that part icular aspect.   You’ l l  see th is is where they ask 20 

for,  they say that :  

“The respondents must produce the isolated and 

puri f ied physical  SARS-COVID 2 virus.”  

They don’t  want a photograph.  They don’t  want any mixtures.  

They don’t  want sequencing ,  RNA sequencing.  
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“To the appl icant at  the place and in terms of  the 

securi ty measures of  choice with in 7 days.”  

That ’s the re l ief  which they seek.  And then turning back,  they 

ask then for the urgent re l ief .    

I ’ l l  address you properly on the issue of urgenc y.   May I 

then return to th is… the procedural  steps which then 

transpired subsequent.   On the 18 t h  in  paragraph 3.1 ; on the 

18 t h  there was an emai l  correspondence which is referred to in 

their  aff idavi t  as MM1, which was correspondence between the 

at torney and Mr Vi l joen or Advocate Vi l joen, deal ing with the 10 

indulgence, a request for f i l ing the papers at  –  at  a later stage.  

You’ l l  see, i f  you refer,  return to MM2.  MM2 is a 

response coming back f rom Mr Vi l joen or f rom Carlo & Victor 

At torneys saying that ,  he say: 

“Dear Mr Mlungisi ,  

Thank you for the update.   We wi l l  grant  you unt i l  

next  week Tuesday, which is the 25 t h .   Please keep 

in mind that  we wi l l  st i l l  need to reply and both 

part ies need to submit  heads of  argument.”  

Now, i f  you look at  …  there was an emai l  then sent 20 

subsequent ly,  MM3, where the answering aff idavi ts and the 

annexures and the conf i rmatory aff idavi ts was then forwarded 

by emai l  and I  must a lso state that  the part ies have agreed 

they can serve by way of e lectronic means, i .e. sending of an  

emai l  and that ’s precisely what the at torney has done in 



MR TSEGARI   ADDRESS 
 

 

5852/2021_2021.05.27 / hj /… 

42 

relat ion to MM3. 

And then i f  you take i t  to MM4, basical ly deals with the 

same th ing.   But then i f  you go to MM6 where Attorney Victor 

came back and say that:  

“Dear s irs,  

We received i t . ”   

With reference to the documentat ion which was sent to them.   

So, what my learned fr iend, I  hope, was also …  was supposed 

to be before you, was then on the 25 t h  or the 21 s t ,  the 

appl icant was serving,  what is referred to,  a not ice of  bar.   And 10 

in the not ice of  bar,  and I ’ l l  address whether or not that is 

proper;  in the not ice of  bar they say,  on their  own not ice,  they 

say that :  

“You are cal led upon to del ivery your answering 

aff idavi t  to the appl icant before 12 o 'c lock on the 

25 t h . ”  

Again, with reference to the date of  the 25 t h .  

“And with in one day of service of th is not ice you wi l l  

f i le  i t ,  which the respondents wi l l  then be ipso f ict io  

barred.”  20 

In other words, they would be barred i f  they do not do so.   I f 

you have a look at  that  not ice, you wi l l  see that  i t ’s  dated  the 

21 s t  of May 2021, which was last Friday.  I f  you take a l i tera l 

reading of  the not ice,  i t  means in essence that the respondents 

was supposed to comply on the Saturday, which is not a court 
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day.   But i f  you take a more generous approach and you say 

that  their  f ive days,  which was supposed to be ,  and they with 

reference they referred to Rule 26.   And Rule 26 makes i t  very 

c lear.   I t  says that  the party is supposed to ,  i f  you put…  i f  you 

request a party to del iver further p leadings,  that must be done 

in a period of  f ive days.  But i f  you take the court  days,  i t  then 

wi l l  be f rom the Monday up to the 5 t h  –  the f ive days wi l l  at 

least  run out on the 28 t h  of  th is month.    

But be that  as i t  may, the respondents submit  that  there 

is no procedure and I  could not  f ind any law that  you can in 10 

mot ion proceedings use a not ice of bar.   Not ice proceedings 

accurately belongs in act ion proceedings.   What , i f  the 

appl icants have fa i led to do,  is that they have omit ted to ut i l ise 

a process which is set out  in pract ice note .   And I refer to that 

more fu l ly in the note which I  have also at tached to you  at 

paragraph 8.  

So on the face of  their  own not ice of  bar that  how, 

request for complying with for f i l ing the papers is premature.  

But be that  as i t  may, we then f ind that  in mot ion proceedings 

a party can use a chamber book appl icat ion and that chamber 20 

book appl icat ion pract ice direct ive 37 -19 provides that you can 

apply in chambers compel l ing the respondents to comply, 

fa i l ing which you can then set  the matter down on the 

unopposed mot ion,  on an unopposed basis.    That is the 

procedure which is open to you.  They have not done so.  
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I t ’s  a f lagrant d isregard for not  only the ru les,  but a lso 

for the pract ice direct ive.   Now may I  turn against  that 

background, we then say that  the re is no basis to say factual ly 

or otherwise that  the respondents were ei ther out  of t ime or 

that  the ir  papers were not properly before you.  You si t  wi th a 

not ice of  intent ion to  …  a not ice to oppose.  You receive the 

papers,  you’ve never re jected i t  on the 25 t h  when you received 

i t .   On the 26 t h  you also receive the court  issued papers.  

Now, on that score,  now let  me take …  and on that basis 

we say there’s no basis to say that  we…  that the respondents 10 

are not  properly before you.  They are part ies to thes e 

proceedings and they are properly…  they’ve properly compl ied 

with the requirements which is set out in the ru les.  And the 

Court  must,  as a matter of  law and in terms of the ru les,  ignore 

that not ice of  bar,  because the not ice of bar is incompetent for 

the proceedings which the appl icant seeks to enforce.  

Now may I then turn to the issue which you say we 

should last ly address you .  And the reason why I would l ike to 

take a sl ight  detour f rom th is process is for the fo l lowing 

reasons.   And then may I  take you to the respondent ’s heads 20 

of  argument.   Again may I  interrupt myself ,  is  that , in terms of 

that  arrangements or the agreement between the part ies,  the 

part ies were supposed to submit  their  heads of  argument by 

Wednesday, which was yesterday.   We st i l l  await  the 

respondents’ heads of  argument,  nothing has forthcoming and 
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the respondents receive the …  the appl icants received the 

respondents heads of argument yesterday,  which was sent to 

them via emai l .  

Now, may I  then turn to page 4 of  my heads of 

argument?  M'Lady, may I  request that  you keep your f inger on 

and just  turn to the not ice of mot ion,  paragraph 2.  

Paragraph 2,  as I  read earl ier on , there is…  the appl icants are 

seeking that :  

“The respondents must produce the isolated and 

puri f ied physical  Sars-Covid-2 virus to them with in 7 10 

days.”  

Now, as any democrat ic country would have done i t ,  is  that 

there are regulat ions and procedures which regulate issues 

re lat ing to such sensi t ive matters.    

So, I  would l ike the Court  to v iew the f i rst  point  in  l imine  

against  paragraph 2  that the respondents contend that there is 

non-compl iance with the Health Act of  2003, the regulat ions 

with reference to paragraph 2.  And they say,  and speci f ical ly 

and I  have taken the l iberty in at taching the regulat ions to my 

heads o f  argument.   You’ l l  f ind at the very end.  There is,  what 20 

is  referred to and I ’m not going to deal with the defin i t ions.  

But may I  take you to paragraph 15, then?  

COURT:   Paragraph? 

MR TSEGARI:    Paragraph 15 on page 6 of  the heads of 

argument.   Paragraph 15 say that :   
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“Sect ion 3 of the NHI Regulat ions 203 provides as 

fo l lows ”    

They say: 

“No person shal l  acquire, receive in court  human 

pathogens or handle,  manipulate,  maintain,  store, 

cul ture or in any way process issue or in any way 

dispose of  any human pathogens or so acquired 

receive imported,  unless…”  

There’s the qual i f icat ion.  

“… the person is registered with the Department as 10 

a…”  

Page 7. 

“… a microbio logical  laboratory, in terms of 

Regulat ion 6(1)(a)( i i ) . ”  

MR VILJOEN:   M'Lady, I  feel  . . . [ intervenes]   

COURT:   You may si t ,  counsel.   Counsel,  you may si t ,  I  want 

to hear your col league.  

MR VILJOEN:   I  feel  . . . [ in tervenes]   

COURT:   Counsel,  you may si t .   Yes?  

MR VILJOEN:   I  feel  obl iged to object  to th is l ine of arguing. 20 

There’s no re levance towards the urgency that  the Court  asked 

my learned counsel to address  the Court ,  M'Lady.  I  don’t  know 

when…  i f  we’re going to get  there,  but  . . . [ in tervenes]   

COURT:   Ja,  you are a b i t  premature.   Let ’s hear h im out.  

MR VILJOEN:   Thank you, M'Lady. 
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COURT:   Yes.   May you proceed, counsel?  

MR TSEGARI:    M'Lady, the re levance is sel f -explanatory.   I f  

your…  i f  the Court  were to…  amenable to even consider the 

re l ief  which they seek on an urgent basis,  then the Court  wi l l  

have to deal with the regulat ion , Regulat ion 3.   And you’ l l  see 

in  …  the appl icant,  Mr Maarman, is not  a scient ist or arranges 

the person as required by the regulat ions.  For that reason we 

say they’re not even gett ing out  of  the start ing blocks with 

their  appl icat ion and the Court  must have regard to the 

regulat ions.    10 

And that  regulat ions has been set  out  in paragraph 15 

and 16 where i t ’s c lear ly stated that  i f  you …  i f  you turn the 

page, M'Lady, at  paragraph 17.1 .   That facts are,  which are 

stated in there is common cause and at  paragraph 17.2,  i t  i s  

c lear that  the founding aff idavi t  contains no possible other 

averment which indicates or to show that he was registered as 

required by the regulat ions.   In any event,  there’s no permit  to 

substant iate that .   The short  point  is th is,  M'Lady, is that  for 

the Court  to comply with the quest ion of legal i ty and for the 

Court  to provide the re l ief which they seek, the Court  cannot 20 

ignore the requirements of  the regulat ion.   The Court  must 

have regard to that ,  even before … [ indist inct ] .    

But let ’s then deal with  the second leg,  which I  wi l l  deal 

at  paragraph…  at  page 9,  which is the second point  in  l imine  

and the quest ion which my learned fr iend would l ike to urge me 
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to,  to get  to.   The quest ion there was is whether a case of  

urgency has been made out in the aff i davi t .   Now the 

respondent say:  

“ I t  is  t r i te that  in accordance with the uni form rules 

and case law, the appl icant must make out a case 

for urgency in h is founding aff idavi t . ”    

That is t r i te.   Then the above .. . [ in tervenes]   

COURT:   Sorry,  counsel lor,  t o inter ject .    

MR TSEGARI:    Yes? 

COURT:   Before you move on, are you done now with the 10 

aspect of  whether you are properly before the Court?  Are you 

done with that aspect?  

MR TSEGARI:    I  didn’ t  hear the last part?  

COURT:   Are you done with the aspect that you are properly 

…  i f  …  whether you are properly before the Court? 

MR TSEGARI:    The respondents are properly before the 

Court ,  M'Lady.  

COURT:   Alr ight .  

MR TSEGARI :    And I ’ l l  say…  and perhaps i f  the quest ion 

which M'Lady would l ike to address with re gards to urgency,  I 20 

would be compel led to go into…  to the meri ts of  the matter.  

And I ’m not sure whether the Court  would l ike me to address 

you on the meri ts of  the matter . . . [ in tervenes]   

COURT:   Not.    

MR TSEGARI :    … as to why that  is the case.  
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COURT:   Not.   

MR TSEGARI:   And the Court  would know that the aff idavi ts 

const i tute the evidence which is before the Court .   We cannot 

p lace hearsay evidence before the Court .   We wi l l  have to 

p lace …  and the reason why the aff idavi ts were structured in 

th is manner,  the Court  wi l l  know that  there are certa in 

indiv iduals which are impl icated.   For example , Dr Tau was 

impl icated in h is capacity as the head of  the centre.   There’s 

no…  and as the head of  the centre, he then give an 

explanat ion o f  the support ing aff idavit  set t ing out  h is posi t ion.  10 

Now, i t  would be amiss to say that i f  we would l ike to 

ask the f i rst  respondent where there’s no al legat ions which 

direct ly or indirect ly impl icate the f i rst  respondent in the 

aff idavi t ,  that  we ask the f i rst  respondent to d eal with 

quest ions of science , for example.  So for that reason, i f  the 

Court  wi l l  have regard to …  before I  deal with that issue , i f  the 

Court  wi l l  have regard to the aff idavi t  by Professor Purin, 

r ight? 

COURT:   Is i t  contained in your bundle?  

MR TSEGARI :    I t ’s  in the…  i t ’s  part  of  the answering aff idavi t ,  20 

M'Lady.  The answering papers were f i led,  but  i f …  i t  was f i led 

. . . [ in tervenes]   

COURT:   Professor?  Professor?  

MR TSEGARI:    Professor Purin.   He sets out  a comprehensive 

part  in paragraph 2 where he say that :  
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“The NICD…”  

Which were reference to the Nat ional Inst i tute of 

Communicable Diseases, which is referred to here in h is 

abbreviated form or t i t le .  

“… is a National Publ ic Health Inst i tute of South 

Afr ica provid ing reference to microbio logy,  v iro logy 

and epidemiology and i t  provides a survei l lance in 

publ ic health research in support to the South 

Afr ican government.”  

So here he’s not …  we’re deal ing with the inst i tut ion which 10 

actual ly deals with the matter which were are cal led upon to 

answer.  

COURT:   In th is aff idavi t? 

MR TSEGARI:    In th is aff idavi t .   Ja,  in th is aff idavi t  we are 

cal led upon to say produce these isolated puri f ied.   But the 

best  person who can give not hearsay evidence, who is in fact 

deal ing with th is part icular subject  matter,  not  only as a 

profession,  but on a dai ly basis, he is best p laced to give that 

evidence.  And for that  reason he is the person who is 

supposed to g ive a…  the answering aff idavi t  and answer the 20 

al legat ions which are made, which re late to the scient i f ic 

matter.    

So therefore i t  is  …  i t ’s  not  a quest ion ,  there’s no 

quest ion of locus standi .   I t  is p lain that the persons have 

made out a case for that .  And he also at tach the minimum 
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requirements and macro requirements for deal ing with that .  

But i f  we turn…  i f  …  the fo l lowing paragraph wi l l  then be 

obviously the aff idavi t  of Dr Tau.  Now, i f  the Court  wi l l  have 

regard to page 3,  paragraph 8, 9 and 10 and even i f  we go to 

the f i rst  part  of  h is aff idavi t  where he say:  

“ I ’m the Head of  the Nat ional Disaster Management  

Centre.”  

And why he say that ,  is  that  the Court  wi l l  see there are 

certa in paragraphs in the founding aff idavi t  which impl icate 

h im or refer to h im in h is off ic ia l  capacity.   So we cannot ask 10 

Dr Purin or Professor Purin or anyone else to deal with those 

matters other than that .  We cannot ask the minister to say 

why are you not deal ing with th is i f  there is a head appointed?  

And th is person is d irect ly impl icated.   

The second respondent as a minister or an execut ive in 

an off ic ia l  capacity is not  impl ica ted.   So whi le we have 

informat ion or  an aff idavi t  before the Court  which does not  …  

which wi l l  re lated in essence to hearsay evidence.  So th is is , 

because i t  is  t r i te that  the aff idavi t  const i tute the evidence 

which is before the Court .   And they form the evidence which is 20 

supposed to be led.   So the person who is  with personal 

knowledge, is the person who is supposed to depose to the 

aff idavi t .   And reference is a lso made to Professor Sal im 

Abdool Karim on behalf  of  the Governmental  Covid -19 Advisory 

Commit tee.    
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Now, there is an explanatory aff idavi t  which deals with 

the fact  that the Professor has resigned from th is.   So the 

co-chair  is set t ing out  the posi t ion and she deals with the 

part icular aspects which are being set  out  or required.   No 

express impl icat ion is made against Professor Abdul Karim in 

h is capacity at the t ime, that  he must g ive evidence by way of 

aff idavi t .   He is just  c i ted in the same way that  the President is 

just  c i ted.   They’re just  c i ted as part ies,  but  no speci f ic re l ief 

is  sought against them. 

I t  is  on that  basis, M'Lady, that  i f  you make al legat ions 10 

in your founding aff idavi t  and you impl icate certa in persons in 

that  aff idavi t ,  the persons who are appropriate ly in possession 

of  the knowledge or access to that , those are the peop le  who’s 

supposed to g ive evidence by way of  an aff idavi t .   To that 

extent ,  M'Lady, i t  is  submitted that there is no meri t  in  the 

submission to say that  the respondents are not  properly before 

you.  The respondents are before you.   

In any event,  there is no aff idavi t…  reply ing aff idavi t  to 

counter that .   To say,  wel l ,  you don’t  have to g ive ,  other than 

submissions f rom the bar,  to say that ,  that  to take that 20 

part icular point.   So there’s no evidence before you as matter 

of law.   

So may I  then, and that  is  the point,  M'Lady,  the point  is 

that the respondents are properly before you and they 

answered the al legat ions which are ra ised against those 
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part icular respondents. 

COURT:   And the aff idavi ts are properly before the Court? 

MR TSEGARI:    The aff idavi ts a re properly before the Court  as 

I ’ve expla ined and I ’ve set out  in that  service aff idavi t  that you 

can’t  say the order in the f i rst  p lace was taken by agreement.  

The part ies have an agreement,  you can f i le  your papers by a 

certa in date.  You then f i le  you r papers by a certa in date and 

now the part ies are …  the agreement …  you’re not  permit ted to 

do that .   There’s nothing in the emai l ,  MM2 from Victor to say 

that ,  wel l ,  in  the event that  you do not f i le  your papers by that 10 

t ime, you wi l l…  we wi l l  then approach the Court  to ask that  the 

matter be heard on an unopposed basis.   Then you have to go 

for chamber book appl icat ions as I ’ve set  out.    

And I ’ve set i t  fu l ly out  in my note s where…  what is the 

actual  procedure which you need to fo l low.  So th is is not  a  

quest ion that  you wi l l  have to say at best  for the …  for the 

appl icant is to say that  we have to apply for condonat ion for 

two, for the two hours that  the matter is …  that…  but  they show 

no; they show no prejudice.  They have  not produced an 

aff idavi t  to say that  they have been prejudiced.  There’s no 20 

aff idavi t  before you to say because you only g ive i t  not  at 12, 

you give i t  at  3,  therefore I  was prejudiced and therefore you 

need to punished.  We have to look at  the degrees of what i t 

is .   That ’s assuming the Court  accepts that  they’ve made out a 

point ,  which we deny, we say that  there’s no basis.  
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Let me then turn to the issue of  urgency,  i f  I  may.  

COURT:   Before you turn to that  issue, counsel ,  I  need to 

make a ru l ing regarding those aspects.   I  need to  make a 

ru l ing regarding those aspects whether you are properly before 

the Court .   Let  me give them an opportuni ty to reply.  

MR TSEGARI:    Alr ight .  

COURT:   Yes,  counsel,  do you wish to reply or not ,  before I  

make the ru l ing? 

MR SIBANDA ADDRESSES COURT IN REPLY:   Thank you, 

Your Ladyship.   Your Ladyship,  as regards to the aspect of  the 10 

exchange of  emai ls.   Indeed emai ls were exchanged and the 

emai ls were very,  very speci f ic as to say that  they were 

speaking to the f i l ing of  papers,  service of papers as compared 

to f i l ing are two separate issues.  What was emai led to 

Mr Vi l joen was a document which had not been f i led.   The 

actual  f i l ing only happens on the 26 t h  af ter the agreed period 

that  they had requested for and got.    

And Your Ladyship,  to the suggest io n that  there must 

have been a proviso to the effect that  i f  you do not f i le, 

therefore i t  def ines logic that having requested for indulgence 20 

you get the indulgence and st i l l  you want a warning that  says i f  

you do not f i le  we wi l l  proceed and set  the matter  as 

unopposed. 

And further,  Your Ladyship . . . [ in tervenes]   

COURT:   What about the aspect of  the bar?  
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MR SIBANDA:   I  beg your pardon, Your Ladyship?  

COURT:   What about the aspect of  the bar?  The not ice of 

bar? 

MR SIBANDA:   The aspect of  the bar,  Your Lordship, even i f  

that aspect could be considered as being i rregular in the sense 

that i t  speaks to act ions as against an appl icat ion, that of  i tsel f  

does not g ive them the r ight  to come before the Court  and say 

they are not  out of  t ime, because the issue, Your Lordship,  is 

that  when i t  comes to condonat ion,  a party has to make an 

appl icat ion for condonat ion,  not  to just  come before court  and 10 

say my papers have been f i led.  

COURT:   Yes.  

MR SIBANDA:   In th is part icular instance, the respondents 

have not even made an at tempt to say they are making an 

appl icat ion.   They, on the contrary want to create a scenario 

that necessari ly confuses service and f i l ing.   Those are two 

separate issues altogether.   They did not  f i le  and serve.  

COURT :    Aren’t  you real ly being  technical  here?  And keep in 

mind that  the ru les are not  there to be used as technical  tools, 

but  they are there for the smooth running of  matters in order to 20 

faci l i tate matters to be vent i lated and i t ’s  h ighly important that 

matters should be fu l ly vent i lated between the part ies,  r ight?  

Again,  i t  seems as i f  you are not  in disagreement perta in ing to 

the aspect that  i t  was served with in the t ime period.   Isn’ t  i t?  

MR SIBANDA:   We are in d isagreement,  Your Ladyship.  
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COURT:   Alr ight .  

MR SIBANDA:   The disagreement being that  service entai ls a 

f i led document.  

COURT:   Remember,  there is del ivery  of  p leadings.   Del ivery 

entai ls service and f i l ing.  You f i le at court,  you serve at  a 

party, r ight?  So, my quest ion is,  was the service with in t ime?  

MR SIBANDA:   Your Ladyship,  I ’ l l  s t i l l  maintain that 

. . . [ in tervenes]   

COURT:   No, no just  answer the quest ion,  counsel or e lse 

you’re going lose me.  Was the service with in t ime?  10 

MR SIBANDA:   I f  service means a f i led court  process, then no 

i t  was not.  

COURT:   No, no,  no. 

MR SIBANDA:   I f  service simply means putt ing your intent ion 

across to the other party . . . [ in tervenes]   

COURT:   No . . . [ intervenes]   

MR SIBANDA :    … then, yes, i t  could be said that i t  was being 

served. 

COURT :    We can’t  ta lk over each other.   Del ivery entai ls 

serving and f i l ing, r ight .  Fi l ing, you f i le at court .   Serve ,  you 20 

serve the other party.   Now, my quest ion is,  were you served 

with in the t ime, agreed t ime? 

MR SIBANDA:   The papers were emai led on the 25 t h .  

COURT:   Yes.  

MR SIBANDA:   That is  conceded. 
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COURT :    Let ’s go there.   Let ’s go then.  So the respondent s 

only fa i led with the f i rst  part  of  the order,  f i l ing.  

MR SIBANDA:   Yes, that ’s the aspect that  they fa i led.   

COURT:   Ja,  they ’ re only fa i l ing that  part ,  f i l ing.  

MR SIBANDA:   Yes,  M'Lady. 

COURT:   However,  service was  done with in the t imeframe as 

indicated in the order.   Isn’ t  i t?  

MR SIBANDA:   I f  I ’m . . . [ in tervenes]   

COURT:   Now the quest ion of  prejudice ? 

MR SIBANDA:   Your Ladyship,  in as far as prejudice is 10 

concerned the…  on the aspect of  prejudice that  necessari ly 

occurs is that  in as much as the papers were . . . [ in tervenes]   

COURT:   Were served.  

MR SIBANDA :    … served . . . [ in tervenes]   

COURT:   …  wi th in the agreed t ime and the agreed from.  

MR SIBANDA:   … on the agreed day at  16:39, the appl icant 

necessari ly was denied an opportuni ty to reply on t ime.  

COURT :    How so now, i f  i t  was served on t ime?  I t ’s  only the 

Court  which was denied an opportuni ty to have insight  to the 

documents with in t ime, isn’ t  i t?  You were served in 20 

accordance with the Court  Order.  

MR SIBANDA:   In the evening,  Your Ladyship.  

COURT:   But the assert ion was that there was no t ime agreed 

upon. 

MR SIBANDA:   Absolute ly.   That is possib ly the case, that 
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there was no t ime agreed upon. 

COURT :    Let ’s move on.  Let ’s move on.  

MR SIBANDA:   Ja,  the t ime agreed upon was Wednesday at 

12 for the heads of argument,  but a l l  I ’m saying,  Your 

Ladyship,  is that the abi l i ty to therefore reply having been 

served in the evening and they’ve only one day lef t  before 

court ,  surely  that  is prejudic ia l?  But a l l  the same, the most 

cr i t ical  aspect in as far as the respondents are concerned, 

would have to be that they’ve not made their  appl icat ion.  But 

i f  the Court  . . . [ in tervenes]   10 

COURT :    Wouldn’t  you agree ,  sorry,  sorry…  wouldn’ t  you 

agree that  i t ’s very important  that the matter should be fu l ly 

vent i lated, part icular ly i f  regard is had to the issues which 

were ra ised? 

MR SIBANDA:   Absolute ly,  absolute ly.  

COURT:   So why should I  c lose the door in the face of  the 

respondents then? 

MR SIBANDA :    I t ’s  not  a quest ion of  s imply c losing the door, 

Your Ladyship.   I t ’s  a quest ion of them at least  accept ing 

where they have also been at  faul t  and them fol low the 20 

procedure.   And be that as i t  may, the aspects that have also 

been tabled . . . [ intervenes]   

COURT:   Where are you go now? 

MR SIBANDA:   I  beg your…  st i l l  on their  r ight .  

COURT:   On th is aspect?  
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MR SIBANDA:   Yes,  on the same aspect,  Your Ladyship.   My 

learned fr iend ra ises the issue about the technical  nature of 

the appl icat ion and ta lks to the regulat ions,  the NHA 

regulat ion.   Your Ladyship,  with a l l  due respect,  th is 

appl icat ion is not  about the applicant seeking to own a 

pathogen.  This is not about the appl icant seeking to take 

possession of a pathogen.  So that  aspect is misplace d. 

COURT:   Alr ight .  

MR SIBANDA:   So to say the least .  And the ci t ing of the f i rst 

respondent,  the President . . . [ in tervenes]   10 

COURT:   The President? 

MR SIBANDA :    … is necessari ly founded upon the fact that  he 

is  . . . [ in tervenes]   

COURT :    I  don’t  th ink they got an issue with that .   They can’t 

dictate to you who you ci te.  

MR SIBANDA:   Indebted to you, Your Ladyship.   That is what I  

was going to . . . [ in tervenes]   

COURT:   Alr ight .   So you’re done?   

MR SIBANDA :    … al lege further.   Ja,  and I ’m done with the m.  

They are . . . [ in tervenes]   20 

COURT:   Ja, then let me make my rul ing. I  have heard the 

part ies.   

-  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  
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RULING 

I t  appears that  the respondents fa i led to f i le  the answering or 

opposing papers as ordered by the Order dated 21 Apr i l  2021.    

I t  is  a lso evident that  i t ’s  common cause between the 

part ies that  the papers were served with in the ordered t ime.  

As I  said,  or indicated to the counsel on behalf of  the  

appl icant,  orders and ru les are not  there to be used as 

technical  tools.   They are there to faci l i t ate smooth running of 

matters.   I t ’s  h ighly important  that matters should be fu l ly 

vent i lated.   I t ’s  a lso not encouraged that part ies should l i t igate 10 

in an ambush way.   

I  am not convinced that I  should not  condone the late 

f i l ing of  the answering aff idavi ts and I  am convinced that  the 

respondents are properly before th is court .    

Consequent ly,  the respondents can proceed and 

address th is court  perta in ing to urgency.  

-  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  -  

MR TSEGARI:    M'Lady, as i t  may  please you.  May I then on 

that  basis turn to page 9 of  my heads

of argument?  And before I  address you, I  th ink the f i rst  point 20 

in  l imine ,  assuming that  the Court… the f i rst  point  in  l imine ,  is 

st i l l  a  very strong point  in  l imine ,  because i f  the Court  have 

regard to what they want,  physical ,  so they must acquire,  they 

must take possession.  

So that  end, you cannot just  s imply say that  any person 
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can make a cal l  or request that  you …  that  a court  must come 

and say and where …  what the appl icant is missing the boat,  is 

that there is the t r ice pol i t ical  princip le and separat ion of 

powers that const i tut ional ly they do what they’re supposed to 

do with in their  powers.  

COURT:   But you agree, counsel,  i f  they fa i l  on urgency 

. . . [ in tervenes]   

MR TSEGARI :    Then i t ’s the end of  . . . [ in tervenes]   

COURT:   Yes.  

MR TSEGARI :    Even so,  M'Lady, then that ’s the end of  the 10 

matter.   But let  me turn to that  point ,  that  part iculars.   As I 

said,  as a start ing point  i t  is  t r i te that  the appl icant must and 

as I said at  paragraph 20,  the appl icant must make out i ts case 

in h is founding aff idavi t .    

Now with reference to paragraph 1,  at  page 21, that  in 

the not ice of mot ion paragraph 1,  the appl icant say that  they 

want th is appl icat ion to be heard as a matter of urgency and 

that the appl icant ’s fa i lure to comply with the t ime l imits 

imposed by the ru les of  th is Honourable Court ,  be condoned in 

terms of  Rule 6(12) .   And may I  just  add that  you w i l l  have to 20 

provide reasons and circumstances which render your matter 

urgent.  

Now, I  would l ike the Court  to read paragraph 1 together 

with the al legat ions or averments which are set out in the 

appl icant ’s founding aff idavi t  at  paragraph 10 to 24.   There the 
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Court  wi l l  see, they give i t  a heading and they sought to say 

that  these are the circumstances.  On the aff idavi t  this is the 

circumstances which they say we’ l l  have to meet.   They set  out  

as being the basis for the urgency.    

Now, for completeness,  i f  the Court  turn the page that 

the respondents have referred speci f ical ly to the al legat ions 

which are set  out  in paragraph 10 to 24 where at  best , 

paragraph 10 is argumentat ive and i t ’s  not  a factual  matter 

which is before you, where they say:  

“ I  respectfu l ly submit  that  th is matter cannot wait  to 10 

be dealt  wi th in the ordinary course.”  

There is no facts which precede that  conclusion.   That is a 

legal conclusion and there is no facts which precedes that.  

Now i f  I  may, i f  I  turn to page…  to paragraph 23 at  page 11, 

there the respondents . . . [ in tervenes]   

COURT:   [ Indist inct ]…  page 11, not  10? 

MR TSEGARI :    I t ’s  page 10.  Paragraph 22 is st i l l  part  of the 

heads of  argument,  page 10.  I f  you turn the page 

. . . [ in tervenes]   

COURT:   Where are we now? 20 

MR TSEGARI:   At  the heads of  the argument.  The heads of 

argument,  sorry.  What I ’ve done, the Court  wi l l  see is that I ’ve 

just  …  the respondents took the …  those al legat ions and 

incorporated i t  in  the heads of  argument a lso to create a better 

f low of  i t .    
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Now, the respondents are amiss to f ind any facts or 

c ircumstances which render the matter urgent on t he 

appl icant ’s own version.   Where they say that :   

“This matter is of  such urgency that  i t  s imply  cannot 

wait  for the normal procedure to be completed.   I  

respectfu l ly  submit  that  th is appl icat ion should be 

heard other than in the normal course.    

Now, current ly the ent i re country…”   

And there is a reference to : 

“… i t ’s under lockdown 1,  which is a ser ious 10 

vio lat ion of  the ci t izen’s r ight .   To date the Minister 

of Health has uttered and there are circulat ing 

discussions…”   

They say, which deals with i t .   Now, the respondents say that 

those al legat ions or legal arguments does not answer the 

requirements for why the Court  should exercise i ts d iscret ion 

in favour of  the appl icant,  where the appl icant can actual ly say 

I  have made out a case on papers for the que st ion of  urgency.    

And then they say there is …  the Court  wi l l  a lso see that 

there is a … [ indist inct ]  on ro l lout  of vaccines and the vaccine 20 

ro l lout  has begun in other countr ies and that  the outcome of 

the order could very w i l l  mean a quick recovery to no rmal 

c ircumstances for the ent i re nat ion.  

I  must just  add that  there is as much as the appl icant 

seeks to represent the ent i re nat ion,  there is no conf i rmatory 
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aff idavi ts or any other corroborat ion for h is assert ions that 

he’s actual ly here on behalf  of other persons.  So what we 

have at best  for the appl icant is h is a l legat ions which he made 

under d isguise that  he say he is represent ing the ent i re 

country.    

But let me turn to paragraph 23 where the respondent 

made the fo l lowing content ion.   They say that :   

“The respondent contend that the appl icant ’s 

appl icat ion fa l ls to be dismissed in that  he fa i led, 

amongst others,  to show that  he wil l  not  otherwise 10 

be afforded redress at  the hearing in due course. ”   

The appl icant contend that the appl icant fa int ly asse rted in 

paragraph 11… i f  the Court  …  wel l ,  there in paragraph 11, th is 

is what the appl icant say at  best .  They say that:  

“This matter is of  such urgency that  i t  s imply cannot 

wait  for the normal procedures to be compl ied with.”  

That is the only fa int  reference to the quest ion of  urgency.    

There’s no other c ircumstances or facts which is 

advanced to demonstrate the existence of  th is part icular 

urgency.   And that  point  is made at the lat ter part  where the 20 

respondents say that :  

“Apart  f rom the let ters, statem ent or no mater ial 

facts or c ircumstances are advanced to support . ”  

Now, i f  you turn the page on the heads of  argument at 

page 12, paragraph 24, that  in  order to put  the appl icant ’s 
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averments in context  I  d igressed to refer to the reasons why 

the matter should …  the matter is not  urgent,  before I  deal with 

the proposit ion that  the urgency was sel f -created.  The main 

point  which the respondents make is to say that  the urgency 

which they referred to here are sel f -created urgency.  

But before I  address you late r on in the heads of 

argument,  may I  just  deal with certa in observat ions which is of 

importance, which is referred to in the cases and I ’ve dealt  

with that  in paragraph 25 and 26.  The respondents say that:  

“They contend that  the only reasonable inference 10 

which could be drawn from the lack of  any 

part icular i ty or facts in the founding aff idavi t  about 

the substant ia l  redress,  stems from the fact  that  the 

appl icant in essence are seeking f inal  re l ief . ”  

And th is is c lear,  M'Lady.  I f  the Court  wi l l  just  keep the 

Court ’s f inger there,  we’ l l  see that nowhere in the not ice of 

motion is any reference made to any pending matter.    

And that  the inter im , in as much as they say i t ’s  inter im 

urgent interdict,  this is in essence a request for f inal  re l ief .    

So they wi l l  have to demonstrate a c lear r ight ,  not a 20 

prima facie  r ight .    

In other words,  the grant ing of  an interdict  in the 

manner fawned by the appl icant would be disposi t ive of any 

matter between the part ies.   This is so because the appl icant 

is not seeking the re l ief  in paragraph 2 o f  the not ice of mot ion 



MR TSEGARI   ADDRESS 
 

 

5852/2021_2021.05.27 / hj /… 

66 

pending the resolut ion of  the main or other proceedings.   

There’s no other proceedings.  The aff idavi t  or the founding 

aff idavi t  is  s i lent as to whether or not there are any other 

proceedings.   

In th is regard ,  the respondents referred to Pikole v 

President of  the RSA ,  2010(1) SA 400 at  403 paragraph H to 

R.  That is on page 11…  of  page 12 of  the heads of  argument.  

Thus, the appl icant in paragraph is seeking f inal  re l ief  or re l ief 

with f inal  effect .   In any even t,  the appl icant is not suggest ing 

that  he’s seeking through the interdict  a f reezing of  exist ing 10 

r ights which are threatened by i rreparable harm.  That is at 

paragraph 26, M'Lady.  

Now, at  paragraph 27, despite or apart  f rom the other 

defects contained of  not  complying with the ru les in compel l ing 

the respondents to come to court  on an urgent basis,  the 

respondents contented the urgency which is referred to in th is 

matter,  is sel f -created urgency.    

And may I  turn the page, M'Lady, at  page 13.  Now at 

page 13, the respondents say that :   

“A l though i t  lacks the requisi te factors to show 20 

urgency,  the only a l legat ion in the founding aff idavit  

which contains some vague elements or a l leged 

urgency appears in paragraph 20 of  the founding 

aff idavi t . ”   

Where they make the fo l lowing statement.   They say:  
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“ In South Afr ica there’s a vast  unemployment and 

poverty as such, the quest ion of  the very cause 

threatens to drast ical ly increase the already 

desperate c ircumstances must at  least  be 

thoroughly invest igated with utmos t haste.”  

That appears to be the basis for why they say th is matter 

should be heard on an urgent basis.    

Now the respondents contend that  paragraph 20 of the 

founding aff idavi t  must be read together with the al legat ions 

set  out  at  paragraph 62 of  the appl icant ’s  …  of the appl icant ’s 10 

founding aff idavi t .   There the Court  wi l l  see that there would 

be assert ion.  

“The appl icant has a reasonable suspic ion about 

the existence of Sars-CoVid-2 virus.”  

That has been dealt  wi th in paragraph 62 of the founding 

aff idavi t .   Now the respondents say that :  

“That ’s on the appl icant ’s own version.   I f  the S ars-

CoVid-2 virus does not exist ,  then…”  

That ’s the logic which they say,  the Court  must accept.  

“… i f  the virus does not exis t ,  then the other 20 

restr ict ions,  namely the lockdown unlawful ,  i r regular 

and such vio lates his fundamental  r ights.”  

That is the logic of the…  of where they’re going with this.    

“The respondents contend that the appl icant 

commits an elementary error in that  no r ight  is 
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absolute.”  

That we know.  I t ’s  t r i te and i t ’s  appropriate in these 

circumstances that  the r ights carr ied in certa in c ircumstances 

be l imited in terms of  Sect ion 36.  The Court  wi l l  recal l  that 

their  case is in essence that  you cannot l imit  any of  those 

fundamental  r ights.  

Now, i f  we turn the page, M'Lady, to paragraph 31 of  the 

heads of  argument where they say…  where the respondents 

make the point  to say that  the respondents contended:  

“ I f  the appl icant fa i led to comply with the 10 

requirements of the Nat ional Health Regulat ions, 

then th is court  may in any event not  in law exercise 

the discret ion in favour of  the appl icants.”  

That ’s the f i rst  point .   So in addit ion we say that :  

“The grant ing of  the re l ief  sought may thereby enter 

in to the exclusive domain of  the execut ive or the 

organs of  state in c i rcumstances where no case is 

made out as to whether or not  the execut ive was 

act ing i rregular or v io late the Const i tut ion.”  

So may I  then now turn to the content ion or the argument that 20 

the urgency which we deal with here are sel f -created?  That I  

wi l l  deal with more fu l ly in paragraph 33.  Now, s ince the 

appl icat ion or the founding aff idavi t  is  largely based amongst 

others on hearsay evidence and matters which appears to be 

publ ic knowledge, i t  is  common cause that the appl icant knew 
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about the lockdown restr ict ions,  at  least f rom 15 March 2020, 

on their  own version.  They knew about i t  s ince then.  And on 

their  own version they should know that in or dur ing 

January 2020 the world,  on their own appl icat ion become 

aware of  the so-cal led Coronavirus.  And that  the appl icant 

knew or reasonable should have learned that …  about the 

vaccinat ion ro l lout  programs in th is country,  at  least  s ince 

March 2021. 

And in addit ion…  and in the reported cases, the 

reported cases of infected persons in the country are also  10 

with in  the publ ic domain.   The appl icants on their  own papers 

say they knew about the existence of that.  

COURT :    There was a content ion which was made that i t ’s  not 

al lowed that  post -mortems should be done.  

MR TSEGARI:    The quest ion is,  i f  that  is the c ontent ion which 

is made.  But the premise of  that  content ion must move from a 

scient i f ic  fact .   As a scient ist ,  you wi l l  have to fo l low certa in 

eth ical  and legal processes before you can do what they ask 

the Court  to do.   So,  i t ’s qui te another th ing to say you can’t 

have a post -mortem.  That ’s been the argument, but the …  at 20 

the end of  the day you have to produce facts and 

circumstances, not  legal conclusions or statements 

unsupported by facts.   And that ’s the…  that  is the Achi l les heel 

of  the appl icants that  they fa i led to produce those.   

And even i f  one have regard to what they on their  own 
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papers say,  that they say the instances when the President 

address the ci t izens of the country about the restr ict ions is 

s imi lar ly in the publ ic domain.  The President  most recent even 

during the beginning of  Apri l  addressed the ci t izens of the 

country.   That ’s in the publ ic domain.   And they knew about i t  

since Apri l .   They come to th is court  and they say to the Court ,  

ignore al l  the processes.  

COURT:   No, their  content ion is r ight .   The si tuat ion is so 

f luent,  i t ’s  cont inuing.   Consequent ly,  they cla im the urgency 

stems from the nature of  the re l ief sought.   According to h im …  10 

to them the urgency is inherent with the nature of the re l ief 

sought.    

MR TSEGARI:    I  was lucky enough to hear that  analogy which 

my learned fr iend was putt ing forward with regards to the 

person who was assaulted and with reference to that ,  that 

part icular person that  a cr ime is commit ted.   And we know that 

i t  is  not  …  i t ’s  common knowledge that  when a person commit 

a cr ime, you fo l low the CPA and you lodge a complaint ,  you go 

to the pol ice,  there’s a cr ime.  There’s a certa in procedure 

which fo l low.  In any democrat ic country there’s certa in 20 

procedure which is fo l lowed.  To character ise what is 

happening or unfold ing in the country despite the object ive 

evidence as fa l l ing into the same category,  is baseless, 

M'Lady.  With great respect, i t ’s  baseless .   There’s no factual 

in format ion which is put  before you.   
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But the more fundamental  problem is th is,  the Court  wi l l  

know i t  is  t r i te,  i f  a party depose to an aff idavi t ,  that  party 

must have personal knowledge of  the facts which he depose 

to.   Now let  me again just  step aside for a minute and just  go 

to …  i t  forms part of  the quest ion of  urgency and their  c la im 

that th is is ,  i f  the Court  wi l l  have regard to paragraph 2 of the 

founding aff idavi t .   There the appl icant say:  

“ I t ’s  an adult  male,  Ricardo, who holds an MA 

Internat ional Pol i t ics obtained at  the Universi ty of 

Leister in the UK.  He specia l ise  in post-cold war 10 

order,  internat ional securi ty,  inte l l igence and 

securi ty and US foreign pol icy.”  

Right?  That is the sum tota l  of  what is the deponent say the 

scope and nature of h is knowledge are.  Right?  Now, i f  in 

certa in c ircumstances, hearsay evide nce may be permit ted in 

urgent appl icat ions ,  we’re deal ing here with a matter where a 

person who is not otherwise qual i f ied or as an expert on the 

f ie ld,  g ive evidence on matters where he bears no personal 

knowledge about.  

So the Court  wi l l  have to take that into  account when 20 

the Court  have to assess whether or not  the re l ief which the 

appl icant seeks are properly before you.  That he can properly 

obtain the re l ief  which he seek.   

Now, because most of  the…  Court  wi l l  see i f  you have 

reference to even RM1, RM2, RM3, RM4, a l l  those let ters in 
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part icular RM4, re lates to a statement on the virus isolat ion in 

their  papers.   That ra ise the quest ion as to whether the Court  

can actual ly have proper regard to when that  paper is wri t ten 

by a scient ist and the person is not a scient ist,  e i ther 

microbio logy or any of those other f ie lds, that  the Court  can 

say that I  have regard to the probat ive value of  what he’s 

saying because the evidence is in the aff idavi t .   You wi l l  have 

to make out your case in your aff idavi t .  

The respondents say that :  

“Despite a l l  the above informat ion at  the disposal at 10 

the t ime of  the appl icant,  i t  now wishes to leapfrog 

the court  procedure and insist  that  he must be 

heard on an urgent basis whi lst  no discernable case 

is made out in the founding  aff idavi t  for urgency.   

More important ly…”  

And th is is where the appl icant is actual ly contradict ing his 

own case.  The court  wi l l  recal l  that you can only come, 

assuming that  they have a case for inter im  interdict ,  which is 

not ,  that  they can only ask fo r re l ie f  i f  you have no al ternat ive 

remedy.  That is the whole basis of  i t .   May I  then turn to 20 

paragraph 35 on page 15 of  my heads?  I t  say that :  

“More important ly, the appl icant rushes to court 

despite the fact  that  he on his own case, has an 

al ternat ive  remedy. ”  

This is evident f rom paragraph 132 of  h is aff idavi t  where he 
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make the fo l lowing statement.   He say that:  

“The appl icant has a r ight to access to informat ion 

in  terms of Sect ion 32 of the Const i tut ion and that 

he is essent ia l ly. . .”  

This is what he is essent ia l ly requesting here.  This is what he 

say.  The appl icant is saying  what is essence he’s request ing 

the Court  is the access to informat ion,  on his own version.  

That the Court  wi l l  f ind at  h is own paragraph 132.  I f  I  may just 

take the Court  there?  I t ’s  at  page 32, M'Lady of  the founding 

aff idavi t .  10 

COURT:   Hmm. 

MR TSEGARI:    This is what the appl icant say:  

“The appl icant has a r ight to access to informat ion 

in terms of  Sect ion 32 of  the Const i tut ion.”  

And he say the fo l lowing ,  he say that:  

“And that  is what he is essent ia l ly request ing here. ”  

Now on his own case . . . [ in tervenes]   

COURT :    Isn’ t  he making reference to the re l ief  sought that 

. . . [ in tervenes]   

MR TSEGARI:    Yes.  20 

COURT :    … he’s asking for the informat ion . . . [ in tervenes]   

MR TSEGARI:    Yes.  

COURT :    … show me.  Show me that there is a v irus ? 

MR TSEGARI:    Ja.   That ’s the informat ion.   But the Court  wi l l  

see in the context of  h is own case where he dealt  wi th prima 
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facie r ight and those l ist  there.   He want that  informat ion to be 

shown,  on his  own case, ja.   So he can’t  say without having 

invoked his r ight  to access to informat ion in th is year.   We 

know that  he previously have done so and he at tach the 

papers that  he …  the last  t ime that  he had done so was in …  i t  

was in May 2020 and in June.  The Court  wi l l  f ind that…  they 

are unnumbered, but  they wi l l  fo l low immediately after RM15.  

COURT:   Is your bundle not  paginated?  

MR TSEGARI:    No, the f i le  is not  paginated, M'Lady.  The f i le 

is not  paginated.  10 

COURT:   The Court  has page 174, RM13.   RM14, 179. 

MR TSEGARI:    There’s certa in aspects . . . [ intervenes]   

COURT:   183. 

MR TSEGARI:    There’s 187 .   189 appears to be one of  i t  and 

then . . . [ in tervenes]   

COURT:   Are you referr ing to th is document?  

MR TSEGARI:    Ja,  that  document.  There…  the point…  the 

short  point  that  I  would l ike to make, M'Lady, is that there the 

Court  can see in May 2020 he has requested informat ion, 

r ight?  On 6 May there was another request for the 20 

informat ion.   And then on 18 June 2020, there was a response 

and another response appears also at  what appears to be a 

numbered page 197, 198.  I t  bears the same date namely 

18 June 2020. 

COURT:   Indeed.  195.  
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MR TSEGARI:    Ja.   And even at page 202.  Again,  th is 

informat ion re lates to informat ion which appears to be done in 

2020.  The short point is th is, i f  you had access , i f  you’ve 

previously invoked that  r ight  to access informat ion and you 

now come to court  and say you don’t  have an al ternat ive 

remedy, why didn’ t  you invoke th is r ight?  You could have done 

so in 2021 to ask for the in format ion which you’re now 

request ing.  

COURT :    Can’t  they say that  process was not f ru i t fu l ,  hence 

they are now approaching the Court? 10 

MR TSEGARI:    But they were asking di fferent  th ings,  M'Lady.  

COURT:   Alr ight .    

MR TSEGARI:    At  the t ime they  were asking for d i fferent 

th ings.  This appears to be…  and M'Lady wi l l  see that  the…  at 

the t ime, the informat ion which was, for example ,  requested at 

the t ime by the appl icant was in h is capacity as the Nat ional 

Coordinator.   At  the foot  of  191.  So th is  t ime around, th is 

appl icat ion appears to be he’d done i t  on his own basis.   So 

nothing have stopped the appl icant,  the point  being simply 

th is,  is that  nothing stopped the appl icant to have requested 20 

the same information which he say, th is is actual ly wha t he 

want.   This is the al ternat ive remedy.   Again,  on that basis,  h is 

…  h is appl icat ion cannot be regarded as urgent.   Because he 

have already at  h is own case demonstrated the existence of  an 

al ternat ive remedy.   
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In any event, M'Lady, when you deal with a matter such 

as th is,  which ra ise important  legal quest ions and pol icy 

issues, the best  p lace to deal with this part icular matter is the 

unopposed … is  on the semi-urgent ro l l ,  where you al locate 

the matter and at  best ,  because of  the importance of  th is 

matter,  or the issues which seems to be ra ised here, at  best 

there’s supposed to be at  least  two judges or more,  or a fu l l  

court .   I  th ink the issues is of  such a nature that  at  least  you’re 

supposed to have a fu l l  court .    

And I ’ve referred in the note to the pract ice direct ive as 10 

to how you’re supposed to deal with matters such as th is, 

where you need to … f i rst  of  a l l  you need to comply with the 

pract ice direct ive to paginate and index the f i le and then the 

matter needs to be referred to the semi …  at  least  the semi-

urgent ro l l  where i t  can be dealt  with on that basis that  the 

issues must be properly vent i lated.    

And even in th is case where i t  is  apparent that  there wi l l  

be a dispute of  fact .   So you cannot real ly deal with the matter 

on that  basis a lone.   May I  then return to say that  at  paragraph 

36 where the respondents say that :  20 

“The appl icant put up no grounds or facts why he 

omit ted to invoke his r ights to access informat ion.”  

He doesn’t say anything there.  The respondents contended 

that :  

“ I t  is  in any event not  suggested by the appl icant in 
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his aff idavi t  that he during March or Apri l  2021 

submitted a request for informat ion and his request 

was decl ined.”  

There’s no evidence before you that h is request was decl ined.  

“Accordingly, the respondents con tend that  on his 

own version that  the appl icant has an al ternat ive 

remedy which he should have invoked before he 

come to court .   In the circumstances, the 

respondents contend that  the appl icant ’s fa i lure to 

do so should be regarded as an abuse of  the court  10 

process. ”    

And th is is so because, not  only is the …  is  he request ing 

re l ief  with far reaching consequences for how the execut ive 

and the organs of  state should posi t ively comply with their 

const i tut ional obl igat ions  by protect ing the populat ion and the 

health resources of  the country,  but  the [ indist inct ]  of  h is 

re l ief ,  is  that  i t  might very wel l  p lace the l ives of  mi l l ions of 

persons at  r isk in the event that  the Court  say I  wi l l  grant  

paragraph 2,  the physical ,  isolated,  pur i f ied SARS virus.  

Nowhere in h is papers does he say the reasons for why 20 

he is request ing  i t .   Be that  as i t  may, I ’ l l  … that  being the 

issue of the mai ls.  

“So accordingly,  the handover of  the physical  v irus 

to h im as requested pose serious dangers for the 

effect ive protect ion of the populat ion.  In the 
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premise, the respondents contend that  the 

appl icant ’s appl icat ion fa l ls to be dismissed on th is 

ground also.  However, should the Court 

nevertheless be amenable to,  which is denied,  to 

consider h is appl icat ion for whatever reason, the 

respondents contend that  th is appl icat ion should be 

dismissed on the grounds set  out  below. ”    

And that  being the th ird point  in l imine ,  which I  wi l l  not ,  s ince 

that  would be with the meri ts,  M'Lady.  

COURT :    You’re going to stop there?  10 

MR TSEGARI:    Ja.   

COURT:   Yes. 

MR TSEGARI:    The Court  say I  must address you on the 

quest ion of  urgency.  

COURT:   Urgency,  yes.  

MR TSEGARI:    So just  to sum up, M'Lady.  The f i rst  point  is 

that you wi l l  have to make out your case in your founding 

aff idavi t .   And two, you’ l l  have to show or demonstrate that  you 

have no al ternat ive remedy.  We have establ ished that  there’s 

an al ternat ive remedy.  20 

Three, you’ l l  have to show the i rreparable harm to your 

r ights,  but you’ l l  have to show in your case.  In th is case, 

they’re not  ask ing the Court  for an in ter im interdict .   They’re 

asking the Court  for f inal  …  a f inal re l ief  or re l ief  of a f inal 

effect .  
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I f  the Court  were to grant that , i t  means i ts d isposi t ive 

of  the ent i re matter.   Then i t  c lear ly cannot be done i f  one 

have regard to the issues ra ised on the papers before you.  

So,  we submit that  there’s no circumstances set  out or facts 

which supports the view that  the Court  can exercise i ts 

d iscret ion in favour of  the appl icant to say that  the matter must 

be regarded as urgent.  

Accordingly,  we submit that  on the basis of  urgency 

alone and given the fact  that  we know al l  these matters,  i t  is 

not enough to say that we are deal ing with a cont inuous issue, 10 

therefore the urgency is on that basis sel f -evident ,  as I  

understand my learned fr iend to say.  But then you wi l l  have to 

say that across the world,  for example,  that  you wi l l  …  

because that  is a very wide point to make and that in i tsel f  is 

not suff ic ient  to just i fy the grant ing of  urgent re l ief.   Because 

when you start  speaking about the exis tence or the cont inuous 

threat i t  pose to  the nat ion,  you then have to deal with the 

issues re lat ing to the science behind i t .   And you wi l l  have to 

corroborate your point  of  saying that  I  have found other 

persons who support  my posi t ion to say i t ’s  not  on ly the 20 

appl icant,  but  there’s other persons also who have deposed to 

aff idavi ts support ing that  part icular point .    

So the quest ion of  a cont inuous danger and that ’s the 

reason and I  th ink the Court  must weigh i t  up against  the 

fo l lowing, the whole point o f restr ict ions is real ly to at tempt to 
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f lat ten the curve of the infect ion.  

COURT:   Sorry to inter ject ,  counsel.  The converse of  i t  f rom 

the appl icant ’s s ide is that  i t ’s  actual ly the respondents who 

are endangering the populat ion.  

MR TSEGARI:    That ’s the converse what they say.   But again, 

i f  they make that  point  which appears to be a legal  one; i f  they 

make that  point,  that  cannot be done on an urgent basis.   That 

requires a court  to vent i late a l l  of the issues.  The Court  

cannot on the basis only of  urgency say that  I  wi l l  deal with i t  

on an urgent basis and for that  reason.  This is unl ike a 10 

si tuat ion where you have a father or estranged persons.  The 

father take the child without the consent of  the mother and you 

now come to court and say to the Court  you’re upper guardian 

of the chi ld,  I  need your assistance to come and help me to 

stop the husband to take the chi ld away from me.  

This is something which is much more complex than i t  

appears.  I t  is not something which only ra ise what the 

appl icant seeks the Court  to understand that , you know, i t ’s 

simply you request the respondents,  here is the virus.   The 

virus exist ,  you can just  hand i t  over.  20 

COURT :    They say there’s no virus.  

MR TSEGARI :    On their  case there’s no virus.  

COURT :    There’s no v i rus. 

MR TSEGARI:   Despite the fact that  on their  own case they 

say there’s infect ion of  persons of  in excess of  1.4 mi l l ion.  
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And on their  own case they say in the paragraphs which I  have 

ci ted;  on their  own case they say that th is is the amount of 

persons which have died as a result  of ,  as they put i t .   They 

make that  point  in the ,  i f  I  may just  …  oh,  ja.   I f  one,  i f  the 

Court  wi l l  have regard to what is a lso before you, which is the 

founding aff idavi t  at paragraph 51 read together to say at 

paragraph 57 of  the ir  founding aff idavi t .    

COURT:   51 and 57? 

MR TSEGARI:    No, no,  i t  …  at page 15, i t ’s  at  paragraph 51 of 

the founding aff idavi t .   There the Court  wi l l  see one wi l l  have 10 

to take th is as to be their  posi t ion with regards to the publ ic 

knowledge.  They say that :  

“During January 2020 the world become aware of 

the so-cal led Coronavirus . ”  

I ’ve referred to that  again.   At  the wri t ing,  they take the point 

further,  they say:  

“At  the wri t ing of  th is aff idavi t ,  the reported South 

Afr ican scient i f ical informat ion of  so-cal led virus are 

as fo l lows…”  

They referred to : 20 

“1.4 cases has been reported and… “  

And then they at tach RM6.  Right .  And then at paragraph 53, 

they make again references to the amount of  persons who is 

infected by the virus and the recovery ra te.  I t  is  1.4 infected, 

1.2 is the recovery rate.   So …  and then they say in paragraph 
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54: 

“There are currently 150  800 people in South Afr ica 

had the so-cal led virus of  which namely 546 are in 

serious or cr i t ical  condit ion.”  

So on their  own case, even i f  they say i t  doesn’t  exist,  but  they 

admit,  th is is the consequences of  what  is happening. 

COURT:   Are they real ly admitt ing or mere ly c i t ing stat ist ics 

which are there? 

MR TSEGARI :    But that ’s a case we can make, M'Lady.  

COURT:   Alr ight .  10 

MR TSEGARI:   That ’s the case I make.  You cannot come to 

court  and say, wel l ,  I  can distance myself f rom my founding 

aff idavi t .   You come to court  and say I  t ry to explain to the 

Court  what is my posi t ion and then you use informat ion l ike 

that , r ight?  And you say in your own aff idavi t ,  you say that :  

“The facts deposed to in th is aff idavi t  fa l ls with in 

my personal knowledge.”  

And you …  and they say in their  not ice of mot ion that the 

appl icat ion of  …  or the aff idavi t  of Ricardo wi l l  be used in 

support  of  th is appl icat ion .   So, you can’t ,  l ike they were 20 

doing,  M'Lady, they t ry to cherry -pick the matters which they 

feel  i t ’s comfortable for them to use and they say the Court 

must ignore the others.  

The Court  must have regard to the ent i re aff idavi t  as i t  

is  in order that  the Court  can have a fu l l  p icture of  what they 
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actual ly t ry to ask the Court  to do.   So,  i t ’s of no consequence 

that  they say that there’s a cont inuous virus.   We …  nobody 

knows how long the virus wi l l  be in existence.  Nobody knows .  

No one even knows and the world can do i t ,  they have 

remedial  steps l ike vaccines to t ry to curb i t .   But nobody 

knows real ly how to deal with i t .   I t ’s  not something unique 

only to South Afr ica.   I t ’s  something which is across the world.  

COURT:   I  mean assert ions –  an assert ion was made that  the 

President has announced that  we are going towards a th ird 

wave.   10 

MR TSEGARI:   That ’s the assert ion,  M'Lady.   But now we see, 

and i f  I  may at th is point  and that is my …  that  point is made 

or that  a l legat ion is made in paragraph 13 of  t he aff idavi t ,  

r ight .    

And may I  just  put i t  on record that  the respondents has 

also f i led an applicat ion to str ike out  some of  the hearsay 

evidence or argumentat ive matter which is contained in th is 

aff idavi t .   But that ’s…  that  being an appl icat ion which is not 

now going to be dealt  wi th.   We dealt  wi th ,  i f  we have regard 

for example to paragraph 13 where they say that :   20 

“Current ly the ent i re state is under lockdown 

level  1,  which is a very ser ious vio lat ion of  the 

ci t izen’s fundamental  r ights.  To date th e Minis ter of 

Health has ut tered and there are circulat ing 

discussions that lockdown measures wi l l  be 
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t ightened which begs these measures to be 

scrut in ised.”  

And i f  the Court  wi l l  have regard to what they t ry to re ly on for 

that , they refer to RM1.  RM1 appears to be newspaper or 

internet art ic les which they pul l  f rom the internet and they 

at tach them in support  of  that  a l legat ion.   And we, in our 

str ik ing out appl icat ion, which the Court  wi l l  a lso have regard, 

is that  we ask that  that  informat ion because t hey amount to 

hearsay.   There’s no corroborat ion or no conf i rmatory aff idavit  

f rom the authors of  these…  of  th is part icular art ic les to say 10 

that  they support  what the appl icants have to say.  

So on that  score, M'Lady, one cannot s imply say,  you 

know, sort  o f  there are circulat ing discussions.   And i f  there is 

certa in c irculat ing discussions,  i t  needs to be backed up by 

facts and circumstances, not  mere say so or what is in the 

publ ic domain.   There’s a lot  of  th ings in the publ ic domain.  

But one needs to d ist inguish between what is factual ly correct 

and what is …  some assert ions which are circulat ing in the 

publ ic domain.   And that  is something which the appl icant has 

fa i led to do in h is own case.  20 

Because I  d id not  have the benef i t  of  hearing the other 

part  of  the quest ion of  urgency,  I  would l ike the Court  to just 

remind me of  the other aspects which I  need to address 

because I haven’t had that  opportuni ty,  apart f rom the ones 

which the Court  now raised here. 
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COURT :    No, I  think you’ve t raversed everyth ing,  counsel.   I  

th ink you t raversed everyth ing.  You canvassed everything.  

MR TSEGARI:    Thank you, M'Lady.  So, in conclusion,  the 

respondents would just  l ike to request that  th is appl icat ion 

ought to be dismissed  because .. . [ in tervenes]   

COURT:   Dismissed?  Let ’s  say the Court  is incl ined …  i f  the 

Court  is incl ined to f ind that there is no urgency . . . [ intervenes]   

MR TSEGARI:    Yes? 

COURT :    … you are request ing that  the Court  should d ismiss 

the appl icat ion? 10 

MR TSEGARI :    Ja.   I f  there’s no urgency, the app l icat ion must 

be dismissed.  

COURT:   Not to be removed from the ro l l?  

MR TSEGARI:    The al ternat ive is to remove i t  f rom the ro l l ,  

M'Lady.  I f  the Court  say that  there’s no…  then they must 

remove i t  f rom the ro l l  and fo l low . . . [ in tervenes]   

COURT:   Then i t  should go to the normal course.  

MR TSEGARI :    … and fo l low the proper procedure.   And more 

so, M'Lady, I  cannot impress i t  more than in th is d iv is ion,  the 

Court  makes i t  very c lear,  there’s a reason why there’s 20 

pract ice direct ives.   There’s a reason why there’s  ru les.   This 

case of  the appl icant is in f lagrant v io lat ion of a l l  the ru les and 

the pract ice direct ives.   The appl icant,  at best , should have at 

least  ant ic ipate that  there’s opposit ion,  that the best  possib le 

way to deal with the matter is to e i t her approach for request 
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for ear l ier a l locat ion of  the matter or to ask that the matter be 

placed on the semi -urgent ro l l  so that the issues must be 

properly vent i lated.   This was not done.  

They have not br ing such a request to the Court  to say 

th is is what…  th is is the most appropriate way of  dealing with 

the matter.   What they want to do , is the Court  to say wel l ,  

le t ’s leapfrog the procedures and then say to the Court  that 

you must now hear us now, here and now and what makes i t  

problemat ic, M'Lady, is that they are seeking f inal  re l ief  which 

request that we have to look at the probabi l i t ies and we can’t  10 

deal with probabil i t ies on the papers.   I f  there’s no other,  

further quest ions,  M'Lady, that ’s the . . . [ in tervenes]   

COURT:   And costs?  Costs?  

MR TSEGARI:    The cost ,  M'Lady, is ,  the cost we are 

compel led to come to court on an urgent basis.  The cost  must 

fo l low the event.  

COURT :    Isn’ t  th is publ ic interest? 

MR TSEGARI:    M'Lady, in as much as you have a discret ion to 

decide,  i t ’s  a quest ion of  publ ic interest ,  what is important  in 

th is matter is that  the persons who deposed to the aff idavi t  are 20 

required to deal with more pressing issues and the …  we’re 

deal ing with scarce resources where we have to pul l  those 

people out  of  the work which are pressing in  th is …  in  the 

r is ing of  the infect ion rate.  

COURT:   Ja, but  would i t  not be in a const itut ional 



MR TSEGARI   ADDRESS 
 

 

5852/2021_2021.05.27 / hj /… 

87 

democracy? 

MR TSEGARI:    I  accept that ,  M'Lady.   I  accept that .   But we 

say that  i f  you do br ing proceedings to court ,  you must at  least 

make sure that  those proceedings are properly before the 

Court .  

COURT:   But  i t ’s  a s i tuat ion of  a c i t izen versus the execut ive?  

MR TSEGARI:   A ci t izen who was properly represented and 

from the look of  th ings the ci t izen has an army of 

representat ives.   So th is c i t izen is not  a person who stand 

alone.  And he doesn’t  br ing th is in h is…  as a person who is 10 

doing his own matter.   He has got an army of person who 

assist .   So i t ’s  not  …  th is matter is s imi lar f rom a si tuat ion 

where you have a concerned ci t izen who say I wi l l  l i t iga te on 

my own and I ’ l l  br ing th is matter to court and that the Court  

can deal with i t  and in that  regard we’re not  saying that  the 

Court  should c lose the door on people who raise issues, they 

can, af ter a l l  we l ive in a democrat ic society where you have to 

to lerate f reedom of expression and di fferent v iews.   People 

can do that .   

Al l  that  we say in doing so,  your r ight  must be exercised 20 

in such a way that you at tach reasonableness as to how i t  wi l l  

impact on the other person.  And that ’s the balance which we  

need to …  we’re not  a lways r ight ,  but  that ’s balance and that ’s 

the reason why the pract ice direct ives and the ru les seeks to 

str ike a balance between th is.   So i f  the Court  is not  amenable
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to d ismiss the appl icat ion outr ight,  which we would ask,  then 

i t ’s with in the Court ’s  d iscret ion to struck i t  f rom the ro l l .  

And we would st i l l  urge the Court  to consider a cost 

issue, but i t  remains with in your d iscret ion to say each party 

wil l  carry i ts own cost ,  but  that ’s a decis ion which the Court  

wi l l  have to make.  M'Lady, i f  there is no any other matter,  that 

is the submissions on behalf  of  the respondents.  

COURT:   No.  Thank you, no counsel.    

MR VILJOEN:   M'Lady . . . [ intervenes]   

COURT:   I  wi l l  a l low one counsel to address, not  two.  10 

MR VILJOEN:   Thank you, M'Lady.  I t ’s  actual ly a very s imple 

matter,  M'Lady.  Whenever we address there’s c ircumstances 

of the virus.   We say the so -cal led virus.   M'Lady, there is 

factual  evidence of  urgency and harm here.   RM6 is an 

at tachment of  the Government Gazette where the  lockdown 

has been announced, M'Lady.  Now, what can be more urgent 

than a lockdown that  locks down the ent i re nat ion,  i t  locks 

down the economical act iv i t ies,  i t  locks down the f reedom of 

choice whether they can wear a mask . . . [ in tervenes]   

COURT:   But that was in  the past ,  isn’ t  i t?  20 

MR VILJOEN :    I t ’s  happening r ight now, M'Lady.  You don’t 

have a f reedom of choice whether you’re going to wear a mask 

or not .   And, M'Lady, we’re ta lk ing about vaccinat ion passport .   

So, the respondents are saying we’re not  going to force you do 

to i t ,  but  we’ l l  exclude you from the ent i re community i f  you 
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don’t  do i t .   M'Lady . . . [ in tervenes]   

COURT:   Has that been said?  

(AFFIRMATIVE REACTION FROM WHOLE COURT ROOM ) 

MR VILJOEN:   Yes,  M'Lady.  

COURT:   Is i t?   

MR VILJOEN:   And i t ’s  happening in c ircumstances already.  

M'Lady, and then there’s a lso the circumstances of people 

whose apparent ly dying f rom taking the vaccine.    

(AFFIRMATIVE REACTION FROM WHOLE COURT ROOM ) 

COURT:   People,  p lease try and restra in yourselves.  10 

MR VILJOEN:   M'Lady, there can’t  be any more urgency than 

vio lat ing an ent i re nat ion’s r ight  to f reedom of movement,  their 

r ight  to earn a l iv ing, their  r ight to decide at what t ime they’ l l  

drive at  n ight.   And that  has been submit ted in the Government 

Gazette .   That ’s  a factual  fact  that their  fundamental  r ights and 

the economic . . . [ intervenes]   

COURT:   [ Indist inct ]  before,  counsel,  sorry to d isturb.   What ’s 

the point of  a Government then? 

MR VILJOEN:   Exact ly,  M'Lady.  This is being ,  and th is is our 

point .   The po int  of Government is do …  make rat ional 20 

decis ions, not  on assumpt ions,  M'Lady.  So al l  we …  we’re not 

asking the Court  to make any decis ion.   We have a r ight ; 

Sect ion 25 of  the Const i tut ion give us the r ight  to f reedom of 

informat ion.  This is amended by the Promot ion of  Access to 

Informat ion Act,  Sect ion 12 that  says –  and Section 11, 



MR VILJOEN   ADDRESS 
 

 

5852/2021_2021.05.27 / hj /… 

90 

M'Lady.   

So the appl icant has fo l lowed these process,  M'Lady.  

He’s been ignored.  How many t imes must you be ignored 

before you can say okay, he’s been ignored three t imes at 

least ,  M'Lady.  So , he has exhausted al l  other revenues.  He’s 

been desperate f rom the beginning, M'Lady.  So, one can’t  say 

th is is sel f - inf l ic ted.   And secondly,  the …  I  can’ t  th ink of 

anything more urgent than th is current  lockdown on our 

economic and on the f reedom of movement of people and the 

f reedom of movement.    10 

M'Lady, and we’re ta lk ing about a th ird wave.  The Court  

can take judic ia l  not ice of  that.   M'Lady, that  means that  we’re 

going to go up to a level 2 or level 3 where people’s prev ented 

f rom going to the beach . . . [ in tervenes]   

COURT :    But you’re speculat ing.  

MR VILJOEN :    No, M'Lady.  I t ’s  a fact .   We’re on level 1 now.  

What ’s to say that  we’ l l  go into level  2 tomorrow?  We don’t 

know, M'Lady.  And th is is a l l  based on the assumpt ion and the 

respondents is saying the virus is exist ing.   We say ;  al l  we’re 

asking is show us.   We’re not  asking give i t  to us,  we’ l l  go 20 

around the corner and play with i t ,  M'Lady.  We’re asking  … 

our wording is very speci f ic,  produce i t  in  c ircumstances t hat 

you ’ re happy with,  M'Lady, to the appl icant.   Meaning the 

appl icant wi l l  come with h is people and they’ l l  conf i rm whether 

the virus actual ly exist  or not ,  M'Lady.  
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And then from there further act ions can fo l low.  That ’s 

a l l  we’re asking is the Court  to make an order that  our r ight  to 

access to informat ion be respected and that  the Government 

show us what they al lege is exist ing, M'Lady.  There’s nothing 

…  we’re not asking them to go through f inancia l  burdens or to 

…  the Court  to make any prejudic ia l  orders against  them.  

We’re just  s imply asking them to produce us what they’re 

cla iming that  they have, M'Lady.   

And under the circumstances that  they prefer.   We’re not 

asking to take the virus and go with i t ,  M'Lady.  Def in ite ly not10 

and that ’s not our appl icat ion.    

COURT:   Thank you, counsel.  

MR VILJOEN:   Thank you, M'Lady.  

MR SIBANDA:   Your Ladyship . . . [ in tervenes]   

COURT :    What I ’m going …  I  said I  was only one. 

MR SIBANDA:   May I  just request that  one important  point,  

Your Ladyship on the issue of costs.  

COURT:   Oh yes.  

MR SIBANDA:   Please hear me on the cost ,  Your Ladyship.  

My learned fr iend makes a very important  point  about the 20 

appl icant engaging the services of  several  lawyers.   Indeed, 

that  is correct.   The reason why appl icant had to take th at 

part icular route is because when he t r ied i t  on his own, he 

fa i led because he just d idn’ t  know what he was doing 

procedural ly,  which then expla ins the 8 t h  of  March when he 
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tr ied to push his case through to the Court .   And my learned 

fr iend fa i ls to bas ical ly address the aspect as wel l  that  there 

are lawyers who do work pro bono  and there are lawyers who 

wi l l  do publ ic interest  cases because they bel ieve in the 

necessi ty to protect  the interest  of  the ci t izens of  the country.  

So I ’d love Your Ladyship in applying her mind to the issue of 

costs to be cognisant . . . [ in tervenes]   

COURT:   I  a lways apply my mind to everyth ing ,  counsel .  

MR SIBANDA :    Part icular ly we’re ta lk ing about costs at th is 

part icular stage , Your Ladyship,  to be cognisant of  the fact  tha t 10 

the appl icant has got a pro bono  team of  lawyers in that ,  Your 

Ladyship.   

COURT:   Thank you.  What I ’m proposing to do,  I ’m only going 

to g ive ru l ing perta in ing to the aspect of  urgency.   Right?  

Reasons, unfortunately wi l l  have to fo l low as I am on urg ent 

dut ies.   

RULING 

COURT ADJOURNS      [16:04] 

------------------------- 
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